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1. At the conclusion of the hearing, the apped was dismissed with costs (costs being
sought and not resisted). The Court said that itsreasons for dismissing theappeal would be handed
down in due course. Thosereasonsare now handed down. They aregiven by Mr Justice Chan PJ
and me for the Court.

Mr Justice Bokhary PJ and Mr Justice Chan PJ :
Exclusion of profitsarising from the sale of capital assets

2. Inthis gpped the Court is concerned with the exclusion whereby profits arisng from
the sde of capital assetsare excluded from chargeto profitstax. Thisexclusonisto befoundinthe
generd profitstax charging provisonitsaf, namdy s.14 of the Inland Revenue Ordinance, Cap.112.
Subsection (1) of this section says:

“ Subject to the provisions of this Ordinance, profitstax shdl be charged for each year
of assessment at the standard rate on every person carrying on atrade, professon or
businessin Hong Kong in respect of his assessable profits arisng in or derived from
Hong Kong for that year from such trade, professon or business (excluding profits
arising fromthe sale of capital assets) as ascertained in accordance with this Part.”
(Emphedgis supplied.)

Assessments based on historical costs

3. The tax assessments in question consst of an additiona assessment to profitstax for
1997/98 and assessments to profits tax for 1998/99 to 2001/02 on Real Estate Investments (NT)
Ltd (“theTaxpayer”). They are on the Taxpayer’ s profits from the sde of flats built on the ste of a
property at N0.49 Conduit Road in the Mid-Levels (“the Property”) which it had acquired in

December 1979 and finished redeveloping in June 1996. At the time when the Taxpayer acquired
it subject to certain tenancies, the Property conssted of that Site and a medium-rise building
ganding thereon. Thismedium-rise was of seven resdentia storeys over one storey of carparking.
On the Ste later cleared by the demoalition of the medium-rise (“the Site’), a high-rise building of

24 resdentid gtoreys but with no carparking was eventudly erected. The foregoing is a brief

description of the redevelopment concerned.

4. In caculaing the profits on which the assessments in question were raised, the
Revenue took the historica cost of the Property i.e. the cost a which the Taxpayer acquired it in
December 1979. A lower calculation of profitsto be taxed would have resulted if the Revenue had
taken ingtead the vaue atributable to the Site in June 1996 when the redevelopment was
completed. The Taxpayer contends that the Revenue should have taken such value.

Trading stock or a capital asset?
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5. Quite smply, the bads of this contention is the Taxpayer' s submission thet the
Revenue should have treated the Property as a capital asset rather than as trading stock. This
submission did not prevall below. The Board of Review (*the Board”) dismissed the Taxpayer’ s
apped againgt the assessments. It did so upon its view that the Taxpayer had not discharged its
onus (under s68(4) of the Inland Revenue Ordinance) of proving that the assessments were
excessve. The Taxpayer’ s gpped to the High Court (Deputy Judge Carlson) falled. So did its
gpped to the Court of Appeal (Cheungand Tang JJA and A Cheung J). With leave granted by the
Court of Appedl, the Taxpayer now gpped s to this Court.

6. Relevant to the question of whether the Property should be treated as trading stock
(whichishow the Revenuetreeted it) or asacapital asset (which is how the Taxpayer submits that
it should be treated), the undisputed primary facts to be noted are as follows.

Primary facts

7. The Taxpayer wasincorporated in 1970. In 1978 it wastaken over by aChinachem
company (referred to in the case stated Ssmply as “ Ripple€’). Thus did the Taxpayer become a
member of the Chinachem group. This is the wdl-known property group which used to be
controlled and managed by Mr Wang Teh Hue, closdly assisted by his wife, Mrs Nina Wang.
Sometime after Mr Wang waskidnapped on 10 April 1990, unfortunately never to be seen again,
Mrs Wang assumed control and management of the group. Such control and management
remained in her hands until, sadly, she died in 2007.

8. In the early part of December 1979 the Taxpayer acquired the Property with the
intention of redeveloping it. Later that month the Taxpayer’ s share capitd was expanded by the
alotment of new shares. In consequence of this expansion, 50% of the shares in the Taxpayer
remained with Ripple and thereforewithin the Chinachem group. Forty percent was held between
twowhally-owned subsdiaries of awell-known securities company, Sun Hung Ka Securities Ltd
(“SHKSL™). Thesetwo SHKSL subsdiaries are referred to in the case stated smply as “ Tung
W0’ and“Gloria’. Ten percent was held by a company (referred to in the case stated smply as
“Judinian”). Judtinian does not appear to have had any other rdationship with the Chinachem
group or SHKSL.

9. It should be mentioned that the $49.4 million for which the Taxpayer acquired the
Property had come from loans advanced by Ripple, the two SHKSL subsidiaries and Justinian.
They advanced those loansin proportion to their respective shareholdings in the Taxpayer.

10. In May 1979 a moratorium on building in the Mid-Levds (“the Moraorium”™) had
been imposed by the government as aresponse to the problem which cameto light in the aftermath
of the tragic June 1972 landdide at Kotewall Road.
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11. When opening the Taxpayer’ s goped to the Board, Mr J J E Swaine cited Cunliffe
v. Goodman [1950] 1 All ER 720inwhich Asquith LJ (later Lord Asquith of Bishopstone) said (at
p.724E) that “[if] thereisasufficiently formidable success on of fencesto be surmounted before the
result X amsat can be achieved, it may well beunmeaningto say that X * intended’ thet result”. Mr
Swaine cited that case for an argument that the Moratorium made it impossible as a matter of law
for the Taxpayer to have intended to redevelop the Property. But that argument, the Board said,
“was not pressed in find submissons’. Asthe Board found, the Taxpayer had been aware of the
Moratorium when it acquired the Property and anticipated— as was generdly anticipated — that the
Moratorium would be lifted in two years time.

12. In 1982 the Moratoriumwaslifted. Later that year, on 28 September, the Taxpayer
submitted building plans for the redevelopment of the Property by the demolition of the low-rise
and the erection of ahigh-risein itsplace. The Building Authority rgected those plans. But on 9
September 1985, after anumber of other rgjections, the Building Authority approved the plansin
accordance with which the Property was eventudly redeveloped. As noted earlier, the high-rise
wasof 24 resdentia storeys but without carparking. The Board noted the reason for the absence
of carparking. Geologica limitations made underground carparking unfeasible and above ground
carparking would have egten inordinately into the resdentia space.

13. The Board said that it was “ common ground that the Property was an investment
under a joint venture between [the Chinachem group] and SHKSL”. Prior to the gpprovd of

building plans, Justinian had, on 29 March 1985, trandferred al its sharesin the Taxpayer to Ripple.
So by the time of such approvd, the Chinachem group had 60% of the joint venture. The Board
attached significance to the fact that the redevelopment was a joint venture between a property

group and a securities company. It sad in the case stated “ that the presence of a joint venture
partner, especidly onewhich gpparently was engaged in adifferent line of business, tendsto militate
againg an intention to redevel op the Property for long-term renta income’.  In the same context,
the Board dso consdered it of some significance that there was no evidence of any cashflow or
feashility andyds that might have provided some basis for SHKSL s participation in along-term
property investment held for renta income purposes.

14. According to aredevelopment report dated 8 June 1987 prepared on the Taxpayer’ s
behdf, seven out of atotd of 15 flatsin the low-rise were occupied. For the years 1980/81 to
1988/89, the rental yield from the Property ranged from 2.82% to 0.30%.

15. On 30 October 1987 the Taxpayer entered in a loan agreement with a bank for a
building loan fadility of up to $32 million. Of this amount up to $2 million was to be used to
compensate tenants evicted from thelow-rise while the balance was to be used on the congtruction
cogtsof theredevelopment. Theentireloanwasto berepaid by the end of 1991. Asit happened,
only $3 million was drawn down. Thiswas during the financid years ended 30 June 1989 and 30
June 1990. The amount drawn down was repaid in full during the financiad year ended 30 June
1992.
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16. In 1988 the demalition of the low-rise commenced. The high-rise received its
occupation permit on 5 June 1995. Between July 1995 and June 1996 interior decoration and lift
ingtalation workswere carried out inthehigh-rise. By May 1996 the Taxpayer had begun to offer
flasinthe high-rise for sde.

17. SHKSL was acquired by alisted company on 23 September 1983, and on 1 June
1996 a public announcement was made about a substantial change in the shareholding of thislisted
company. It had been suggested by the Taxpayer’ stax representative that the sde of flats in the
high-rise was triggered by that change. But that suggestion was, asthe Board put it, “ jettisoned at
the hearing” .

18. Prior to being reclassified in the Taxpayer’ s accounts for the year ended 30 June
1996 as acurrent asset, the Property had been described in the Taxpayer’ s accounts from 1980
to 1995 as afixed asset. No rebuilding alowance had ever been claimed in respect of the Property.
The Board noted Mr Swain€ s submission that the 1990 to 1995 accounting trestment of the
Property as afixed asset congtituted evidence of Mr Wang' sintention over the Property. But the
Board was of the view that “much of the force of that submisson was reduced by the agreed
evidence of the expertsthat the accounting trestment could Smply be areflection that the Property
was to be held for longer than 12 months’. As to the falure to dam rebuilding alowance, the
Board noted the evidence of the Chinachem group’ s chief accountant that such falure was an
omission on the part of the Taxpayer’ stax representative.

Directing mind and will

19. After setting out the undisputed facts, the Board indicated whet it saw as its “first
task”, saying this:

“Qur firgt task isto decide who was/were the directing mind and will of the Taxpayer
at the time the Property was acquired as we need to decide, on the evidence before
us, what was the intention of such person(s).”

The Board found that Mr and Mrs Wang congtituted the directing mind and will of the Taxpayer at
the time when it acquired the Property.

Witnesses before the Board

20. Not having been seen since being kidnapped in 1990, Mr Wang was of course not
avallable as awitness before the Board. But there was no gpparent reason why Mrs Wang could
not have been called. Nevertheless she was not called. Nor was any director of SHKSL, Tung
Woor Gloria. Asfor such witnesses asthe Taxpayer did cdll, the Board said that their evidence as
“scanty” and that “little of [it] went to the critical issue of the Relevant Intention”. Neverthelessthe
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Board provided asummary of the evidence given by each of them. It isunnecessary to rehearsethe
summary. But certain aspects of the evidence should be mentioned. It will be convenient to refer
to the witnesses in the manner adopted by the Board, namey by the letters “TW” (which
presumably standsfor Taxpayer’ sWitness) and anumber (which obvioudy representsthe order in
which he was cdled).

21. TW1, adirector of the Taxpayer snce 1984, said that he had understood from Mr
and Mrs Wang that the Property was for “long-term invessment”. The Board felt unable to place
any weight on such hearsay. And it cannot be faulted for that. It is perhaps worth repeeting thet
athough Mr Wang was not available, there is no gpparent reason why Mrs Wang could not have
been called.

22. In hiswitness statement which he adopted in-chief, TW1 said that when the Property
was acquired the Taxpayer hed it in mind that sdling high-end resdentia property without parking
fadlitieswould be very difficult but thet the lack of such facilitieswould not affect the renting of such
property. But under cross-examination he accepted that the comparatively lower profits to be
meade from sdlling the Property might till be attractive enough to judify asde.

23. TW?2 was a Chinachem executive who reported directly to Mr and Mrs Wang. He
sadin effect that the redevel opment had been amed at rental rather than sde. Hisevidence did not
impressthe Board. He had dedlt with the bank with which theloan agreement of 30 October 1987
had been entered. Mr JMok SC for the Revenue confronted him in cross-examingtion with
various terms of the loan agreement which, as the Board accurately put it, “ suggested that the
Property was going to be sold after redevelopment”. The Board felt — and was entitled to fed —
unconvinced by TW2' s explanation that those terms were Smply sandard terms imposed by the
bank to which he agreed under time condraint. Asthe Board noted, it had emerged from TW2' s
own evidencethat the bank was keen to do business with the Taxpayer and that there had been at
least one month between the time when the bank was gpproached and the time when the loan
agreement was signed.

24, Upon being recdled, this witness said that the public escdator between the
Mid-Levels and Central congtituted a change of circumstances leading to the decisonto sll. The
Board said that it was* sceptical about thispiece of evidence’ . It gave two acceptable reasonswhy.
Onewasthefact that it only came out whenthiswitnesswas recalled. The other wasthat it was, at
thevery least, avariation of the case opened on the Taxpayer’ sbehaf, which wasthat the decison
to sall was taken on or about 23 May 1996 due to changed market circumstances and the very
atractive prices then attainable.

25. TW3 was a Chinachem sales manager while TW4 and TW5 were etate agents. On
the evidence of thesethree witnesses, the Board found thesefacts. In 1995 TW3 wasingtructed by
Mr and MrsWang that the high-risswasfor letting. That the high-risewasfor |etting was the Sance
which the Chinachem group maintained in public from June 1995 to May 1996. But it wasonly in
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December 1995 that the property market began to recover from the fal which it had suffered. So
thoseinstructions and that sance could have been based on the condition of the market at thetime.

26. Onthosefacts, the Board did not think that such instructions and stance condtituted a
weighty factor in what it had to decide.

27. TW6 was an architect employed within the Chinachem group. He gave evidence
about the geologicd limitations of the Property and said that it had been expected that, in
consequence of the Kotewal Road landdide, it would take an extremely long timeto redevelop the
Property.

28. Under cross-examination thiswitness agreed that when the Moratorium was imposed
in May 1979 “ everybody knew that it would be for two years, unless something was done later to
extendit”

29. TW7 was an accountant called as an expert by the Taxpayer. The Board dealt with
his evidencetogether with the evidence of the accountant called as an expert by the Revenue. This
witness for the Revenue, who was the only witness it called, was referred to by the Board as
“IRWY1". Presumably “IRW” gtandsfor Inland Revenue Witness. The Board sad that “ there was
no materia disoute in the evidence of [theseg] two experts’.

30. Asto the accounting treatment of the Property asafixed asset, TW7 said that “ afixed
asset would be an asset which will be held for longer than one year normdly”. IRW1 did not
quarrd with that. As to the accounting trestment of the shareholders |oans as current lighilities,
TW7 said — and IRW1 agreed — that such treatment reflected the lack of any forma agreement
governing the terms of repayment.

31. TW8wasthe Chinachem group’ s chief accountant. He confirmed that the group hed
strong and liquid financid resources. Asnoted earlier in thisjudgment, thiswitnessaso sad thet the
falure to dam rebuilding dlowance was on omisson on the pat of the Taxpayer s tax
representative.

Board’ s conclusion on the onus of proof

32. The Board consdered the evidence and arguments. It said that there was no direct
evidence on the Taxpayer’ s intention at the time when it acquired the Property and that the
evidence adduced by the Taxpayer was both limited and unconvincing. Referring to that intention
as “the Relevant Intention” , the Board came to the conclusion which it expressed in these terms :

“Given the date of the evidence, we, regrettably, are unable to come to a positive
finding on the Relevant Intention and we are driven to conclusion that the Taxpayer
had not discharged its burden of proof in this apped.”
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The regret there expressed isto be understood in the context of the Board' s statement earlier inthe
case stated that its gpproach was “where possble, to make a postive finding on the Relevant
Intention rather than alowing the matter to be decided on the basis of whether the Taxpayer had
discharged itsburden of proof” . Itisnatura and appropriate to strive to decide on something more
satisfying than the onus of proof. And it should generaly be possible to do so. But tax gppedls do
begin on the basisthat, ass.68(4) of the Inland Revenue Ordinance provides, “ [t]he onus of proving
that the assessment appealed againg is excessive or incorrect shal be on the gppdlant”. Anditis
possible dthough rare for such an gppeal to end — and be disposed of — on that basis.

Accounting treatment only some evidence. Onus of proof not shifted

33. As noted above, the Property had been described in the Taxpayer’ s accounts from
1980 t0 1995 as afixed asst. It isargued on the Taxpayer’ s behaf asfollows. Such accounting
treatment gaveriseto aprima facie case that the profitsin question arose from the sde of acapitd
asset. Consequently, the onus of proof shifted so that the Revenue had to show by evidence that
the assessments were correct.

34. That argument ismisconcelved. Congstency between ataxpayer’ s audited accounts
and itsstance does ot go so far asto set up aprima facie case of that stance’ s correctnessin law.
Where a taxpayer’ s audited accounts are condstent with its stance, such consstency is some
evidence in support of that stance. Even where accounting trestment amounts to strong evidence,
it dill falls to be considered together with the rest of the evidence adduced in the case.

35. Asfor the nation of ashifting onus, such anctionissddomif ever hdpful. Certainly it
cannot shift the onus of proof from where s.68(4) of the Inland Revenue Ordinance places it,
namely on ataxpayer who gppedls againgt an assessment to show that it is excessive or incorrect.

Questions posed in the case stated
36. These are the questions posed in the case Stated -

“)  Whether, as a matter of law and on the facts found, and having hdd that we
were unable to cometo apositive finding asto the Relevant Intention, we were
right to conclude that the Appellant had not discharged its burden of proof in
the gppea and consequently to dismiss the apped and confirm the
Determination.

@ (@ Whether wewereright in directing ourselvesin effect that the nature of
an asst, whether trading stock or capital assets, was to be ascertained
only from theintention of the acquirer a thetime of the acquistion of the
asset (* the Rdevant Intention’ );
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(b)  Whether, if the answer to (a) aboveisin the negetive, we ought, having
been unable to come to a postive finding asto the Relevant Intention, to
have considered the badges of trade as matters separate from the
ascertainment of the Relevant Intention, in order to decide on the nature
of the asset in question;

(©0  Whether, if the answer to (b) aboveisin the affirmative, upon the facts
found by us, the only true and reasonable conclusion a which we could
properly have arrived was that the profits of the Appellant, the subject
meatter of the apped, were profits arising from the sde of capita assets
within the meaning of Section 14 of the Inland Revenue Ordinance and
therefore exempt from tax.”

Did the Board make any specifically identifiable error of law?

37. If the Board made any specificdly identifiable error of law, such error would of
course provide a basis for intervention. Otherwise, subject to the Taxpayer’ s submission that the
stated case should be amended, the only possble basis of intervention would be that the true and
only reasonable concluson contradicts the determination gppeded againgt so that it is to be
assumed that the determination resulted from an error of law.

38. Relevant to question (ii)(a), thisiswhat the Board said as to its understanding of the
law

“Itistrite law that the nature of an asset (whether trading stock or capital asset) isto
be ascertained from the intention of the acquirer at the time of acquisition of the asset
( theRdevant Intention’ ). Further, the Relevant Intention isto be ascertained from al
the surrounding circumstances. Stated intention of the Taxpayer is not conclusve. It
has to be scrutinized againgt the surrounding circumstances to see if it was genuindy
held and redigtic.”

That reference to the time of acquisition isto be read together with the Board' s observation “there
was no suggestion that theintention of [Mr and MrsWang] over the Property had changed between
thetimeof itsacquigtion andthejoint venture” . As can be seen, the Board did not resolve theissue
of intention againgt the Taxpayer merely because neither Mrs Wang nor any director of SHKSL,
Tung Wo or Gloriawas cdled. The Board looked at dl the surrounding circumstances. And the
Board is plainly right in its view that a taxpayer’ s assartion as to intention is not conclusve and is
open to scrutiny.
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39. Onafair reading of what it sad, the Board' sunderstanding of the law isin conformity
with this statement on the point by Lord Wilberforcein Smmonsv. IRC [1980] 1 WLR 1196 at
p.1199A-D :

“One mugt ask, fird, what the commissoners were required or entitled to find.
Trading requires an intention to trade : normally the question to be asked is whether
thisintention existed a thetime of the acquisition of theasset. Wasit acquired with the
intention of disposing of it a a profit, or wasit acquired as a permanent investment?
Often it is necessary to ask further questions : apermanent investment may be sold in
order to acquire another investment thought to be more satisfactory; that does not
involve an operation of trade, whether thefirgt investment issold a aprofit or a aloss.
Intentions may be changed. What was firgt an invesiment may be put into the trading
stock — and, | suppose, vice versa. If findings of thiskind are to be made precisonis
required, sSnce a shift of an asset from one category to another will involve changesin
the company’ s accounts, and, possibly, a liability to tax : see Sharkey v. Wernher
[1956] A.C. 58. What | think is not possibleisfor an assat to be both trading stock
and permanent investment at the same time, nor to Possess an indeterminate status —
neither trading stock nor permanent asset. 1t must be one or other, even though, and
this seems to me legitimate and intelligible, the company, in whatever character it
acquiresthe asset, may reserve an intention to change its character. To do so would,
in fact, amount to little more than making explicit what is necessarily implicit in dl
commercia operations, namely that Stuations are open to review.”

40. Even assuming that intention is not ways the tegt, the fact remains that the apped to
the Board was fought out on the issue of intention. That issue fell to be resolved upon the
drcumstances as a whole. Mr Swaine told us about the process by which he formulated the
questions posed in the case tated and persuaded the Board to posethem. It isclear that question
(i1)(b) usesthe expression “ badges of trade” to mean the circumstances that shed light on the issue
of intention. Those circumstances smply do not fall to be consdered separately from the issue of
intention or any assertion made by Taxpayer or on its behdf asto intention. Thereisno specificaly
identifiable error of law on the part of the Board.

Should the case stated be amended?

41. Section 69(4) of the Inland Revenue Ordinance provides that the High Court “ may
cause a stated case to be sent back for amendment and thereupon the case shall be amended
accordingly” . Mr Swaine asked the judge to send the case back to the Board for amendment. The
judge refused, and the Court of Apped supported his refusd. At one stage of the argument,
Mr Swaine invited usto travel beyond the case stated and look at : the Taxpayer’ s accountsfrom
1979 to 2002; part one of the Commissioner of Inland Revenue' s determination; and the transcript
of the evidence of TW1, TW4, TW5, TW6 and TW7. But Mr Swaine later modified his
submisson to us so asto bring it in line with his submisson to the courtsbelow. Thisis essentidly
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to the effect that the case stated does not contain such recita of the evidence asis, or pose such
questions as are, necessary for the Taxpayer’ s gpped to be fully argued.

42. For a picture of the amendments sought under the firgt limb of that submission, it
auffices to quote this part of the judge’ sjudgment :

“Firgly, asto the complaint about insufficiency of evidence in the Case asdrafted Mr
Swainesubmitsthat itisnot possblefor metofarly ruleonthisapped without at lesst
a dght of the accounts and, at the very least, of the accountants  evidence which
would present afuller picture of the importance and significance of the accountswhich
for 15 years showed the property as being held as a capital asset rather than as stock
intrade. Indeed, given morelesway, Mr Swainewould have wished to have attached
to the case evidence and witness statements of a number of his clients 8 witnesses
before the Board.”

The questions which Mr Swaine put forward for inclusion by amendment of the case dtated are
these additional ones:

“(@ Whether, assamatter of law, and upon our holdings asto fact, it was opento us
to dismiss the goped and to confirm the relevant Determination of the
Commissoner of Inland Reverue in respect of Additiond Profits Tax
Assessment for 1997/98 and Profits Tax Assessments for 1998/99 to
2001/02; and

(b)  Whether as a matter of law, upon the evidence before us, the only true and
reasonable concluson at which we could properly have arrived, contrary to
our Decigon, was that the profits of the gppdlant the subject matter of the
apped were profits arisng from the sale of capital assets within the meaning of
Section 14 of the Inland Revenue Ordinance and therefore exempt from tax.”

43. Neither the recita of evidence sought by the Taxpayer nor those additiona questions
would have contributed anything worthwhile to the proper disposal of the apped from the Board.
It isplain that the case stated is not in need of being sent back for amendment.

44, That having been said, thisshould be made clear. I1tisnot to be thought that this Court
would disturb the Court of Apped’ srefusa to send a case back for amendment unless persuaded
that sending it back isunnecessary. The power to send acase back for amendment is discretionary.
InUmev. Ezechi [1964] 1 WLR 701 the Federd Supreme Court of Nigeriahad, in an apped to
it by the plaintiffs, subgtituted an order of non-uit for the trid judge’ s order dismissng the action.
The defendants appedled to the Privy Council, asking that the trid judge s order dismissing the
action be restored while the plaintiffs asked that the Federal Supreme Court’ sorder of non-suit be
left undisturbed. Delivering the advice of the Privy Council, Lord Evershed said (at p.704) that the
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power to order a non-suit being discretionary, their Lordships would not disturb the intermediate
gppellate court’ s order unless persuaded to give an afirmative answer to the question * has the
order proceeded upon some substantia error or is some redl injustice thereby done?’ It would be
inimica to necessary findity in thelega processif this Court, being afind gppelate court, wereto
review an exercise of discretion on grounds less serious than those.

45, AsLord Greene MR noted in Bradford Third Equitable Benefit Building Society v.
Borders(No.2) [1939] 3All ER 29 at p.33 E-F, ajudicid discretion isone* which the holder of the
judicid office exercises either becauseit hasbeen conferred upon him by some statute or rule of law
or because it is something which is inherent in the judicid office itsdf”. There are often many
occasons even in asingle case for exercising adiscretion. This does not mean that no apped lies
againg the exercise of adiscretion. But the grounds on which this Court, being a find appelate
court, can properly be invited to review an exercise of discretion must disclose red prospects of
success and go to a matter of such gravity as an error of governing legd principle, a crucia
misapprehenson of fact or an utterly unjust resuilt.

I ntervention on the “true and only reasonable conclusion” basis?

46. On the question of whether the Property was trading stock or a capital asst, the
Board stopped short of coming to any positive determination ane way or the other. It merdly
determined that the Taxpayer had not discharged itsonus of proving that the Property wasacepitd
asset.

47. Suppose a tax assessment is made on the footing that the pogtion is X and the
taxpayer appeds againg the assessment by contending that the pogtion is Y. The taxpayer will
have to prove his contention. So his gpped to the Board of Review would fall if the Board
pogitively determinesthat, contrary to his contention, the pogitionis X. And it would likewisefall if
the Board merdly determinesthat he has not proved his contention that the positionisY . Either way,
no agpped by the taxpayer againgt the Board' s decision could succeed on the “true and only
reasonable concluson” bass unless the court is of the view that the true and only ressonable
concluson isthat the pogtionisY.

48. For “the pogtionis X” read “ the Property wastrading stock” , and for “ the pogition is
Y” read “the Property was a capitd asset”. That gives you the Stuation in the present case. In
other words, the Taxpayer fails unless the true and only reasonable conclusion is thet the Property
was a capital asset.

49, How the Taxpayer putsitsarguments on thispart of the gpped may betaken fromthis
paragraph of its printed case :
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“On the facts of the case as found by the Board, there was in truth no basis upon
which to trest the Property as trading stock as a the date of its acquisition. To the
contrary, the Property was eminently capitd in nature :

()  Itwasproducing and continued to produce rent;

(i) Itwasheldfor over 17 years,

@) It wasacquired and redevel oped without need for externd finance;

(iv) A third party estate agent, TW4, proposed that the Property be sold, despite
and not because of the Taxpayer’ s publicly stated position that it was intended
for rent.”

50. Asto point (i), it is of course true that the low-rise was producing rent when the
Property was acquired and continued to produce rent until it was demolished to make way for the
high-risetheflatsinwhichweresold. But factsof that nature shed little, if any, light on whether the
property concerned wastrading stock or acapital asset. The 17 yearsreferred to in point (ii) isthe
period between thetime when the Property was acquired and thetimewhen theflatsin the high-rise
were offered for sdle. Demoalition of the low-rise began nine years after acquisition. But even a
period of 17 years or more between the acquisition of a property and the demolition of alow-rise
thereon to make way for a high-rise would not necessarily have shed much, if any, light on the
guestion of whether the property concerned was trading stock or acapita asset. The assartionin
(iii) that the Property had been acquired and redeve oped without the need for external finance has
to be quaified since $3 million had been drawn down under the building loan. In any event, usng
internd financeto acquire and redeve op property isnot necessarily incons stent with the acquigtion
and redevelopment of such property as trading stock. Point (iv) can be disposed of smply by
repeeting this. Asthe Board found, it was only in December 1995 that the property market began
to recover from the fal which it had suffered. So, as the Board found, the Chinachem group’ s
public stance from June 1995 to May 1996 that the high-rise was for |etting could have been based
on the condition of the market at thetime.

51. Those answers to the Taxpayer’ s points rest essentially on commonsense and
obvious commercid redlities. It is neverthdess worthwhile mentioning two authorities rdevant to
those answers. One of those authorities is Chinachem Investment Co. Ltd v. CIR (1987) 2
HKTC 261. Itisrdevant totheanswersto points(i), (ii) and (iv). The propertiestherein question
hed been held for substantia periods, in some instances for as long as 15 years. And they had
generdly been let throughout. Profitstax was charged on the profits derived from their disposd, it
being the Revenue s case that they were trading stock. The taxpayer challenged that charge to
profits tax, its case being that the properties were capital assets.

52. Sr Alan Huggins VP, having accepted that the facts were conagtent with that
taxpayer’ s case, then turned to the question of whether they were incongstent with the Revenue s
case, and gave this answer (at p.311) :
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“They are not — particularly having regard to the economic climate of Hong Kong
during the relevant periods : [the taxpayer] may have been waiting for a favourable
opportunity to sall and merely have been turning the properties to good account in the
mean time. Equdly, the fact that the properties were let a full economic rents is
congstent with the case of both sdes, dthough if the lettings had been at rents below
the economic rents that would clearly have supported [the Revenue g contention.
Again, the renewd of the leases was equivocd and it isimmeaterid that the initiative
was taken by [the taxpayer] : these facts may indicate nothing more than that the
‘ favourable opportunity to sdll’ had not arrived and that it was expected that lettings
would be more beneficid than sdles within the period of the new leases.”

The other members of the Court of Apped agreed.

53. Asfor theauthority relevant to the answer to point (iii), itisMarson v. Morton [1986]
1 WLR 1343, adecison of Sr Nicolas Browne-Wilkinson VC (as Lord Browne-Wilkinson then
was) gtting in the Chancery Divison to hear an gppedl from the Generd Commissioners. It isthe
caseinwhichtheVice-Chancdllor listed certain feetures or badgesthat may point to one conclusion
or other on the question of whether or not there has been an adventure in the nature of trade. The
vaue of the idea contained in the expresson “ badges of trade’ is attested by Lord Raddliffe suse
of that expresson in Edwardsv. Bairstow [1956] AC 14 at p.38. And thelist offered in Marson
v. Morton isno less hdpful in Hong Kong than it isin the United Kingdom. Asthe Privy Council
observed in Beautiland Co. Ltd v. CIR [1991] 2 HKLR 511 a p.515G, there is no materid
difference between the Hong Kong and United Kingdom definitions of trade for tax purposes.
Both include every adventure in the nature of trade.

54. In regard to one of the badges of trade which he listed in Marson v. Morton, the
Vice-Chancellor said this (at p.1348 F-G) :

“What was the source of finance of the transaction? I1f money was borrowed thet is
some pointer towards an intention to buy the item with aview to itsresale in the short
term; afair pointer towards trade.”

That is as far as it goes, which is not very far when taken on its own. At p.1349 C-D the
Vice-Chancellor emphasised thet his ligt is not comprehengive, that no sngle item isin any way
decidve and that it is dways necessary to look at the whole picture.

55. The question of whether property is trading stock or a capital asset is dways to be
answered upon a holistic consideration of the circumstances of each particular case. Prof. John
Tilley says (in hisbook Revenue Law, 5th ed. (2005) at p.400) that “ whether an item is trading
stock must depend on the nature of thetrade”. He cites Abbott v. Albion Greyhounds (Salford)
Ltd[1945] 1 All ER 308 and General Motors Acceptance Corp. (UK) Ltd v. IRC [1985] STC
408. It can happen that ataxpayer carries on histrade or businessin such amanner that items of a
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certantypeareawaysused inthe sameway. If S0, the nature of histrade or business may of itself
be enough to tell one whether or not such items are trading stock for tax purposes. But ataxpayer
may carry on histrade or businessin such amanner that items of a certain type are not aways used
in the same way. If s0, deciding whether any given item of that type was trading stock for tax
purposes would naturdly involve examining the particular use to which that item had been put.

56. Property developers may redevelop property for sde or to let. The Boad
appreciated that, and proceeded accordingly. Upon the whole of the circumstances of the present
case, thereisno warrant for holding that the true and only reasonable conclusion isthat the Property
was a capitd asset. This appeal must therefore be dismissed.

Disposing of cases on the onus of proof

57. A word should be said about disposing of cases on the onus of proof. Cases that
have to be disposed of in that way are rare and exceptiond. One example is to be found in
Mariner International Hotels Ltd v. Atlas Ltd (No.2) [2007] 4 HKLRD 194 where this Court
sad asfollows at p.199, para.18:

“A party seeking to displace the generd rule that costs should follow the event

neturaly bears the burden of showing that the circumstances justify the exceptiona

course of such digplacement. While acourt naturdly prefersto have aclearer picture
than one in which a case has to be decided on the burden of proof, that is not dways
possble. The present gtuation is a difficult one in which a find appdlate court is
confronted with acute controversy over the hows and whys of the way in which a
64-day trid wasfought out. Giving our best consderationtotheriva submissons, we
feel unable to conclude that the Vendor has discharged the burden of proof it bears.
Accordingly, costs here and in both courts below must follow the event.”

Ascan be seen, it waswith regret— and out of necessity flowing from unusud circumstances — that
the Court felt driven to deciding the matter on the onus of proof.

58. In so far as such evidence as was adduced before the Board pointed in one direction
rather than the other, such evidence pointed to the Property having been trading stock (as the
Revenue thought in making the assessmentsin question) rather than acapital asset (asthe Taxpayer
contended in disputing those assessments).

59. But it has to be acknowledged that there were features of the case which might have
caused the Board to seethisasone of those rare and exceptiona occasions for deciding a case on
the onus of proof. One such feature is the fact that the Taxpayer advanced three different
explanationsof itsmotivation. Thedifficulty which that contradictory stance presented to the Board
was compounded by the fact that the Board had to cope with it without the benefit of any evidence
from Mr Wang. And, as aready been noted, it was through no fault of either party that Mr Wang
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was not available to give evidence. In the circumstances, it would be understandable if the Board
saw that as areason to decide againgt the Taxpayer smply on the onus of proof. “ It has often been
sad’, asLord Reid observed in Dorman Long (Stedl) Ltd v. Bell [1964] 1 WLR 333 at p.335,
“thet after al the evidence has been led the initial onus of proof israrely of importance’. Mr Wang
could have been the most important witness for the Taxpayer. Perhaps the Board fdt that his
unavailability as a witness resulted in the Taxpayer not leading important — indeed the most
important — evidence which it would otherwise have led.

Result

60. For the foregoing reasons, the gppeal was dismissed with costs, so that the
assessments gppeded againgt stand and the Revenue has its costs here as wdll as in the courts
below.
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