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JUDGMENT

|. Introduction

1 Same Fast appeded to the Board of Review against an assessment and additional
assessment to profits tax by the Commissoner of Inland Revenue. It faled inits gpped.

2. Same Fast then applied to the Board to state a case for consideration by the High
Court. It supplied draft questions (subsequently amended) for approva by the Board.

3. On 25 August 2006 the Board refused to state a case based on Same Fadt's
amended questions. The Board rgjected the questions because in its view “ the questions posed ...
are not proper questions of law in that they seek to re-open factua issues of the casg’.

4. Same Fast now seeksjudicid review of the Board'srefusa.

. DISCUSSION

5. Same Fast put forward 14 questions for the Board to state as a case. They are
appended to this Judgment.

6. It will be noticed that the questionsare prolix and argumentative. They arenot easy to
understand.

7. The 1t Question alone runs for some 18 single space A4 pages. It comprises 48

ub-paragraphs, some with sub-sub-paragraphs.

8. Various questions have multiple parts. For example, the 5" Question incorporates 5
ub- questions, the second of which inturn raises 15 sub-sub-questions. The 9th Question raises 4
ub-questions, each of somelength. The 13th Question raises 3 sub-questions, again each of some

length.

9. Asagenera remark, | am bound to say that | find the questionsto be embarrassing as
awhole. Smply on account of their wordiness and opacity, Same Fast's questions do not appear
to meat al appropriate for a case stated.
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10. Having pointed out the length of the 1st Question, the Board said of that question:

“12. ... The48 subparagraphsrelate to matters or evidence of which [Same Fadt]
asserted that the Board ought to have found them as primary fact. These
meatters or evidence are termed by [Same Fadt] as 'Proved Facts in the
goplication. Inthe 1st question of law, [Same Fag] isin effect chdlenging the
Board's findings of fact. Thus, we are of the view that it is not a proper
question of law for the opinion of the CH [Court of First Ingtance]. As
Banett Jsad in CIR v. Inland Revenue Board of Review and Another
[1989] 2 HKLR 40, at page 58:-

‘... the Board need only give a generd indication of the evidencerdied onin
reaching any finding of primary fact. Assuming that the Board are able to
indicate the existence of such evidence, that is the end of the matter. The
Court is not permitted to ref-€]valuate that or any other evidence to see
whether it might have mede a different finding.” ”

11. | agree with the Board.

12. The 1t Question isessentidly asserting that, contrary to its actud findings, the Board
ought to have found thet Same Fast had proved “facts’. Those*®facts’ aretendentioudy |abelled by
the 1t Question as “Proved Facts’. In redlity, the Board did not find the Proved Facts as
established.

13. In effect, then, Same Fast is contending that the Board ought to have ettirdy
accepted its verson of events, as opposed to the facts which the Board actualy found.

14. The 1st Question therefore strikes me (asit must have the Board) as ablatant attempt
to ask amassve question of fact.
15. Of the 2nd, 3rd, 4th, 5th, Sth, 10th and 11th Questions, the Board said:-

“13. ... They are dso not proper questions of law for the opinion of the CFI

because those questions were posed on the basis that the Proved Facts were
the facts of thiscase. Assaid previoudy, the Proved Facts are not the facts
found by the Board upon which the Decison wasreached. They are matters
which, [Same Fadt] bdieves, ought to have been found as facts by the
Board.”
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“17.  Agan, the 9th, 10th and 11th questions are posed on the basis of the Proved
Facts, and are consequently not proper questions of law for the opinion of the

CFl.”
16. | agree with the Board.
17. Therdevant questions ask whether, taking account of the Proved Facts (among other

matters), the Board came to the right conclusion. It follows that the questions are inviting a
reassessment of the Board' s findings of fact.

18. On the 6th, 7th and 8th questions, the Board first observed that they concern Inland
Revenue Ordinance (Cap.112) (IRO) s.70A (power of assessor to correct errors).

19. The Board then continued:

“15.  Inthe6th question, [SameFadt] stated that * ... notwithstanding the Board hed
satidfied that [Same Fast’ 5] former tax representative had made an error or
migtake in [Same Fadt’ 9 tax return on 31t July 1996 by submitting thet the
gain on the redlization of Shop Premises and Office Premises was derived as
aresult of achange of intention to trading (“the Error”).” It gppearsfrom this
satement that [Same Fast] has taken an erroneous view that the Board has
meade a pogtive finding that [Same Fast’ § former tax representative had
made an error or mistake. What in fact was said isthat * the approach and
attitude favoured by [Same Fast] do not lend credence to its claim of having
received wrong advice from the Representatives by reason of which the sde
proceeds were mistakenly offered for assessment.’

16.  The 6th, 7th and 8th questions are posed by [Same Fast] on the wrong
premisesthat the Board has made apostivefinding that [Same Fast” 5] former
tax representative had made an error or mistake. Thus, these questions are
not proper questions of law.”

20. | agree with the Board.

21. The 6th, 7th and 8th Questions are based on awrong premise, namely, that the Board
had meade a finding which it in fact never made. The Board actudly found againg Same Fadt' s
assartion of an error on the part of its tax representative.

22. Accordingly, the 3 questions cannot bevalid onesfor acase stated. | should aso add
that | am unable in any event to understand the 7th Question as currently worded.
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23. In respect of the 12th and 13th Questions, the Board noted that they related to
project management and bank guarantee fees dlegedly incurred by Same Fast.

24, The Board then said:

“19.  Inthe 12th and 13th questions, [Same Fast] smilarly posed the questions on
the basis of the Proved Facts. We take the view that these questions seek to
re-open the factud issues determined by the Board. Thus, we do not think
that they are proper questions of law to be put to the CFI.”

25. For the reason explained above in connection with other questions referring to the
Proved Facts, | agree with the Board.

26. The 14th Question reads as follows:

“Whether, as ameatter of law, upon the true construction of Cgp.112 in particular ss.
16(1) and 17(1) thereof and the burden of proof, the Board was correct in law in
holding, as shedid in paragraph 46 of her Decision, that the Project Management Fee
($22,500,000) and the Bank Guarantee Fee ($8,850,000) had to be actualy
incurred or paid out by [Same Fagt] before they were deductible under the section
16(1) of the Inland Revenue Ordinance (Cap.112)?’

27. IRO ss. 16(1) and 17 concern the deduction of outgoings and expenses“ to the extent
to which they areincurred during the basis period for that year of assessment ... in the production of
profits’.

28. The Board refused to state a case on the 14th Question because “ we have difficulty in
undergtanding it asit now stands’.

29. | suffer from the same difficulty. On the face of the question, it is hard to see how
alleged fees can be deducted before they are incurred as asserted by the 14th Question.

30. Mr. C. T. Lee (appearing for Same Fast) suggests that the 14th Question raises the
possibility that “ expense incurred is not confined to a disbursement, and include a sum which there
isan obligation to pay”. But that is not what the 14th Question as presently drafted asks.

3L Indeed, it seems to me that the question as gpparently intended by Mr. Lee goes
againg the Board' sfinding (at para46 of its Decison of 16 January 2006) of alack of evidence
that project management and bank guarantee fees were incurred, whether as mere ligbilities or

actual expenses.



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

32. In the circumstances, | cannot fault the Board' s refusd to state a case on the 14th
Question.

. CONCLUSION

33. The Board acted reasonably in refusing the application to state a case. Its decison

was admirably concise and to the point.

34. Thejudicid review fals. SameFast’ sgpplicationisdigmissed. | shdl hear the parties
on costs.
(A.T.Reyes)
Judge of the Court of First Instance
High Court

Mr. C. T. Leg, ingtructed by Messrs Eric Yu & Co., for the Applicant
The Respondent in person — absent

Mr. Patrick Fung, SC and Ms Jenifer Tsui, instructed by Department of Justice, for the Interested
Party
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[Annexure to Judgment of HCAL 122/2006 reproduced exactly asin the origind]
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A copy of the said Decision is annexad to this notice.

We, on behalf of the above-pamed Appellant, formally express dissatisfaction with
the Decision 23 being crromecus in point of law and hersby apply to, in sccordance
with Section 69(1) of the Inland Revemue Ordinance Cap. 112, the Board who
determined the appeal to state and sign a Case for the opinion of the Court of First
Instance on the following questions, for which application we enclose the sum of
5640 in payment. :
Primary Facts
1) Whether, a5 & matter of law, and on the evidence before the Board and the
burden of proof, in determining the issues, namely whetber the Appellant’s
intention: in developing the Raiflway Plaza was for trading purpose; whether
the Appellani’s sale of the Shop Premises and Office Premises was embarked
s sdventurs in the nenre of trade; whether the Appellant had deliberately
and unconscientiously made the error in submitting her 1995/96 tax retum
that the profit upon the sale of Shop Premises and Office Premises was
derived as a result of change in intention from long-term investment to
trading; and whether the management fee and bank guarantee fee wes not
deductible under section I16(1) of the Cap.112. the Board shall have
propetly found the following relevant facts as primary facts (*Proved Facts™)
in addition to the Agreed Facts, saved that the facts 1 o 4, 7, 8, 10, 11, 41
and 46 as referred herein have been relied on by the Board, as she did in her
Decision.
(1)  Inabout March 1991 and April 1991 the development of Railway
Plaza (“Redeveloproent Project”) wes proposed by CCECC-HK on
18/3/1991 (D/App. E1/p.109) which was then accepied by CCECC
on 3/4/1991 (D/App. E/p.110) and CRS-HK om 18/11/199] (D/App.
Fi/p.111). In the said proposal it clearly pointed out that the
redevelopment of the Railway Plaze was for long-term investment
partly as operating offices in Hong Kong and partly for letting in
generating rental income, It also pointed out that the redevelopment
funding shall be arranged by CCECC and member companies of the
Ministry [D/p109],
(a) CCECC in accepting and supporting the said proposal added
that the said proposal has been reported to the Mindstry who has
been asked to provide the necessary financial support. Further,

2
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CCECC pointed out that where the Ministry has difficulties in
providing the finance, CCECC shall provide the necessary
finance to redevelop the Railway Plaza [D/App. E2/p110),

(b} CRS-HK also indicated that the development of Railway Plaza
not only is advantaged in establishing the Railway Ministry's
image, but also increases the fame of the Ministry in Hong
Kong, or at the meantime after retaining parts of the premises
for her own use, the remaining parts can be lct out to generate
rental income [D/App. Fip.111].

2) On about 27/1/1992 the Redevelopment Project proposal to
recdevelop the Railway Plaza as its production and opemating office
building was further discussed and jointly proposed by Guangzhou
Railway, CRS-HX and CCECC ("Redevelopment Proposal™)
[D/p.112-113], They proposed, in particular, the 2" option
{a) By acquiring the land at No. 37, 39 Chatham Road South and

jointly developed with the 2 picces of Jands owned by CRS
and Guangzhon Railway;

(b)  The feasibility and finencial viability analysis in terms of cost
and yield has provisionally reflected that the retumn wonld be
at about 13.3 %; .

()  Regarding the funding, CRS and Guangzhou Railway shall
provide HK$EM in addition 10 borrowing from bank for
$90M whereas CCECC shall borrow the sum of about
HK$500M from on the collateral of the 2 pieces of lands
owned by Guangzhou Railway and CRS, and finance
HES100 M itself;

(d)  Inevent CCECC has financial difficulties in ecquiring the
land at No. 37, 39 Chatham Road South, construction member
companies and supplying member companies of Ministry are
invited to invest by cash whereby on completion of the
Redevelopment Project, interests in the Railway Plaza will be
apportioned in accordance with the amount of contribution;

{¢)  Thename of the building on completion is called Railway
Plaza subject to the final approval of the Ministry, On
completicn of the Redevelopment Project, the Ministry will

3
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have her own building in Hong Kong. The Railway Plaza will
repregent a single entity to the public regardless its interests or
property right will be apportioned internaily among the
partners in proportion to the area and their investment fund.

Followed the Ministry's support ang pursuant 1o the Redevelopment

Proposal [D/p.112-113], the Appellant acquired the land at No, 37-39

Chatham Road South en 28/2/1992, On about 20/3/1992,

CCECC-HK, CRS and Guangzhou Railway convened a meeting in

which the following resolutions were passed [VZZM-1/p001-p002]:

(@  Clause #1, the Railway Plaza is the 1 composite commercial
building of State railway system in Hong Kong. The 3
partners should be co-operate and work together.

(b)  Clause # 2, in order to speed up the completion of the
Redevelopment Project, all 3 partners agreed to setup a
limjted corporation (i.e. Same Fast Limited) in Hong Kong, of
which share capital shall be issued tc cach partner in
accordance with the area of lands injected. Each sharcholder
will also bear the risk and benefit based on such ratio,

{c}  Clause #3, all partaers agree that borrowing from bank will be
made in the name of the new company, i.c. Same Fast Limited.
In event the funding is not sufficient, CCECC-HK will be
responsible for financing the deficit. Upon completion of the
construction of the Railway Plaza, each pariner should be
liable for its own shared principal and interest which would
be repaid from the operating income derived in the part of the
Railway Plaza each owned,

(d)  Clause #4, the relocation of staff incurred by (uangzhou
Railway in sum of about HKS30M will be assisted by
CCECC-HK in obtaining the finance at the favourable
conditions.
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{e)  Clauseg #5, the limited corporation i.e. Same Fast Limited
being set np will maintain its independent records and each
partner shall bear the development costs starting from the
demolition stage in propartion to their share capital.

{1 Clause#7, the 3 partners agree that this Redevelopment
Project shall be undertaken and managed under the principle
of “Hong Kong matters shall be executed in Hong Kong
manner”, Separate agrecment will be signed by the 3 partners
at the epproved solicitor’s office.

. (4)  On 15/4/1992, the Ministry approved the Redevelopment Proposal
(“Ministry's Approval”) [D/App. Lip141-p142], which was issved by
the Tressury Department and copies weére addressed to the Director of
Planning of Ministry and Financial Secretary too, The Ministry's
Approval contains the following terms :

(a)  Clause ], In principle the Redevelopment Proposal is agreed.
Regarding the funding for the demolition and redevelopment,
(the partners) are asked to proceed as soon as possible and
approach the appropriate bankers for the borrowings as
proposed in accordance with the preseribed requirements.

(b) Clause 2, the Redevelopment Project not only can resolve the
Railway transportstion operating offices and staff quarter
problems but also serves as development channel for the
Ministry. Its meaning is very essential. Hence, the
Redevelopment Project must be completed In time better
early completion. Every departments, units, dircctors, officers,
staffs within the Ministry must support and provide assistance
as necessary towards the Railway Plaza ensuing the
Redevelopment Project is undergone smoothly.

{¢) Clause 3, a leader organization is sét up to supervise, cversee
and coordinate the progress and constraction during the
redevelopment. The 3 partners shall discuss themselves and
submit the proposal to the Ministry for approval in due

5
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{d) Clause 4, in the course of redevelopment and construction,
Guangzhou Railway, CRS mmd CCECC muat work for the best
interest of the Ministry as a whole, Regarding the intercsts in
Railway Plaza upon completion, the partners shall discuss
themselves and submit the proposal to the Ministry for
approval in dué course.

(&) Clause 5, regarding the issue of the Ministry’s development io
Heng Kong, and the manner of management and other
problems associated with the Railway Plaza upen completion
are subject to further study and discussion.

Pursuant to the Ministry’s Approval, in about April 1592, the
Appellant approached Citibank for a bridging loan in the sum of
$175M for financing part of land cost at No. 37, 39 Chatham Road
South (“April Loan”) in which CCECC-HK acted the guarantor
[D¥App. J1/p114-pl15; App. J2/p116-p130].

Pursuant to the April Loan agreement, Vigers, a property valuer, was
arranged 1o appraise the valuation of the Railway Plaza. On about
30/6/1992 the property valuation report addressed to the banker was

prepared [D/App.N/p144-pl164],

On about 28/5/1992 the public was reported that the Railway Plaza
way redeveloped by CCECC and was used as the Ministry's
headquarter in Hong Kong. Further the Railway Plaza would not be
sold in short term [DVApp. M/p.143].

On about 9/8/1992 the Minister, deputy director of Ministry Planning
department, CCECC-HK, CRS-HK, and Guangzhou Railway
convened a meeting in which Minister Mr. Li specifically pointed out
the following [D/App. P/p.165 & 166):
(2}  Clause [, the Railway Plaza must be redeveloped in
compliance with the principles of greatest, speediest and best
6 .
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i.e. (I} the property development plot ratio shall be derived at
its greatest limitation; (if) the redevelopment and construction
must be underaken at its greatest gpeed; and (iii) the Railway
Plaza must be guaranteed with both best design and best -

quality,

(b)  Clause 2, the share capital in association of the Railway Plaza
ghall be settled and divided in proportion among the partners.
Except for the shop premises of the Railway Plaza, each
partner’s ahared interests must not be sold to the public.
Unless any partner by reasons of the necessity for commercial
development bas to realize ity shared interests, the partner
must sall to the members within the Ministry in accordance
with existing economy regulation.

fc)  Clanse 3, pursuant to the Ministry’s Approval, 8 management
committee shall be set up quickly to oversee the development
of the Railway Plaza. Intemally CCECC is the organizer
whergas regarding the cxternal needs Mr. Zhou Zi Mu is
in-charging. The management of the development and
construction of the project can be worked under the rule of the

Project Manager Responaibility.

{d) Clause 4, 1o guarantse the deln"clapmcni Project is
undertaken smoothly, partoers in the said project are Emited
to the 3 partners who must act for the interest of the Ministry
&s a whole, for the purpose of completing the 1™ raifway
building (Railway Plaza) in Hong Kong as soon as passible.

(%)  Regarding the Appellant’s right in selling the shop premises to the
publie, it is Mr. Zhou's evidence that shortly subsequent to the
9/8/1992 meeting, Minister Mz. Li had firmly pointed out that the
restriction in selling the Railwey Plaza to the public was also applied
to the shop premises, and so in all circumstances, without the
Ministry's approval, it is not open to the Appellant to sell the Railway
Plaza or any part of it including the shop premises to the public.

7
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(10)

(1

(12)

(13)

(14)

On about 3/9/1992 the Appellant with a view to financing the land
costs and redevelopment costs of the Railway Plaza arranged with the
bankers for a bank loan with & maximum limit of HK$510M
(“Construction Loan™) of which HK$260M was granted for land
costs and HKS250M was granted for construction costs wherehy the
Appellant, inter alia, was contractually obliged to the mandatory
repayment of HKS80M pavable on or before 31/10/1993 and
30/4/1994 respectively [D/App. Rip.174-p180]. 1t is the eviderce of
Mr. Zhou, Madam Zhang and Mr, Wang that about HK$205M of the
Construgtion Loan had been subsequently applied to repay the
bridging loar aforesaid in paragraph (13) [D/App.J4/p.134-p.136;
D/App. Al).

On about the same date the Appellant also armanged with the banker
for a bank loan in the sum of HKS110M of which HKS90M was
granted for land costs and HK$20M was granted for interests
[D/App.Q/p167-p173], which acearding to undisputed evidence
given by Mr. Zhou, Madam Zhang and Mr. Wang the said loan was
not used in the Redevelopment Project,

On about 27/10/1992 the Appellant had arranged to extend the
repayment date of the April Loan to 31/12/1992 [D/p131-p133]).

On about 20/12/1992 the Appellant had asked the banker to increase
the April Loen by HKS30M to HK$205M (“Bridging Loan™)
[D/App.J4/p.134-p.136; D/App.AL].

It is not disputed on Mr. Zhou's evidence that since the end of 1992,
following the implementation of AEP which the Appellant have
adduced documentary evidence exhibited in [D/ZZM-3; D/ZZM-3a;
D/Z7ZM-3b], the Appellant had started to face a severe financial
difficulties in obtaining finance from CCECC and the Ministry in the
Redevelopment Project and repayment of bank loan. Nonetheless, on
about 26/2/1993 instead of providing fund to the Appellant and
CCECC-HK, the CCECC asked the Appellant and CCECC-HK to cut

8
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(13}

(16)

(17)

(18)

down the investment in the Railwey Flaza and remit back about
HES20M to ensure the Lotus Hote! project éould be smoothly
undertaken [D/App.8/n. 181].

Om about 28/5/1993, in view of the impact of AEP, it is not disputed
on Mr. Zhou's evidence that for contingency purpese had armanged
CCECC-HK staff to prepare a feasibility report [D/p032-p039]
purportedly proposed 1o Ministry for the disposal of Shop Premises.
Glven the feasibility report was prepared only for contingency
purpose, it had not been submitted to the Ministry in the sense that

the Appellant still had legitimate and ressonable belief that the

Ministry and CCECC would continue to finance the Redevelopment
Project whenever required.

It is not disputed on Zhou's evidence and the supporting cireulars
from State and the Ministry, the Redevelopment Project became
un-epproved project that in about July and August of 1993 owing to
the impact of AEF, the Ministry had ordered that the Ministry's
finance on un-approved projects including the Redevelopment
Project should be stopped or suspended [D/ZZM-3/005,008 & 009;
DVZZM-3a/015, 017 & 019; D/ZZM-3b/025], It is Zhou's evidence
that at that time, the Appellant’s expected financial reliance on the
Ministry was nearly terminated.

Pursuant to the Ministry's Approval Clause 4 [D/App.Lip. 141], on
about 11/8/1993 by taking into consideration of the respective
advantages gained by each pariner on the property plot ratio in the
Railway Plaza, the apportionment of the Railway Plaza interests
among the 3 partners in terms of arcas are settled down

[D/ZZM-4/029-030].

It is not disputed on Mr. Zhou's evidence that, pursuant 1o the
Construction Loan agreement [D/p.176], the Appellant was
contractuaily obliged to repay its first mandatory loan payment of
HK$80M on or before 31/10/1993, a meeting with Guangzhou
Railway and CRS-HK was convened in about September 1993 in

5
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(19

20)

which CCECC agreed to assist the Appellant in overcoming the
immediate financial problem by paying off the said loan payment on
or before 31/10/1993 and thenafter CCECC-HK and the Appeliant
are left to solve the finance problems themselves. Eventually on
about 30/10/1993 CCECC had amanged to remit HESR0M to
CCECC-HK [D/ZZM-16/p.080-p081). Further in the same mesting
the Ministry hed also promised to provide extra HKS50M —
HK$100M [D/App.U/p188) in the Redevelopment Project before
CCECC-HK and the Appellant completely took over the financial
burden.

Following the said meeting, in spite of the Ministry would provide

extra HKES0M — HKE100M [D/App.Ufp.188], in the light that the

total cutstanding bank-loan at that time was abeut HES400M which

was also the finance burden rested on CCECC-HK and the Appellant,

the Appellant therefore reinstated the idea of disposing the Shop

Premises to the public (“Shop Disposal Proposal™) on the grounds

that

(1) The realization of the Shop Premise was estimated to generate
cash of about HKS300M, which would, albeit still insufficient,
partly solved the 3 parmers’ financial predicament.

{2y Disposing the Shop Premises would get rid of the problems in
respect of the composite management and interest
apportionment associated with the Shop Premises.

Sinee the implementation of the AEP starting at the end of 1992, the
Appellant has started to full into severe financial predicament, and in
the light of the Shop Disposal Proposal, in about October 1993, with
reference to meeting held on 1/11/1993 [see minute dated 1.11.1993
at D/031 & 031a], the Appellant attempted to sell the shop premises
had asked Vice Minister Mr. Tu and Financial Secretary of the
Ministry to conduct the investigation. Following the investigation,
the Appellant was restricted from selling the entire shop premises but
was suggested 1o retain pari of the shop premises for its own use -
marketing the railway products or letting out [L/031 & 031a].

10
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(21)

(22)

(23)

(24)

On about 1/11/1993 a meeting among CRS-HK, Guangzhou Railway
and CCECC-HEK was convened and resolved to sell the Shop
Premises {to the public) by engaging sale agent and continued fo
persuade the Ministry for approval in selling the entire Shop
Premlses (to the public). In the same meeting they resolved that they
should try to seek the permission from the Minisiry in selling the
eatire shop premises, pending for the seid permission.
[D/ZZM-5/p.031 & 031a].

Pursuant to the resolution of meeting as aforesaid in paragraph (21), C
Y Leung & Co was appointed as the sole sale agent for part of the
Shop Premises by adopting the tender method in marketing the Shop
Premises. Tender was however set to last for one month (tendering
proposed to expire on-31/12/1993 but eventually was set on
10/12/1993) so that necessary fund would be available on time
D/ZZM-7/p.040-p052],

Further, following the investigation undertaken by Vice Minister Mr,
Tu and the Financial Secretary of Ministry aforesaid in paragraph

(20}, on about 2/11/1993, the Ministry granted the Appellant the
authority to sell the Railway Plaza (including both Shop Premises

and Office Premises) subject to the condition that whilst only part of -
the Railway Plara is sold the sale must be made upon the necessity of
repaying debts and the sale must be offered first within the Mimistry
then to the public. The remaining part of the Railway Plaza in
principle shall be mutually managed and cperated by the 3 partners.
[D/ZZM-8/p053-p058, clause 7).

It is not disputed on Zhou's evidence that the sales proceeds from the
Shop Premises might be insufficient in solving the financial
predicament and the Appellant was not optimistic that the Shop
Premises could be realized in a short time, coupled with the fact that
the Ministry had granted the Appellant the authority to dispose of the
Office Premises on the necessity of repaying debts, on about
5/11/1993 the Appellant arranged C 'Y Leung & Co to furnish a
proposal for the sale and rent of office premises whereby car parks of
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Railway Plaza were solely for renting not for sale
[/ App. Tip182-187).

{25) On about 6/11/1993 the ghares of interests in the Railway Plaza upon
completion among the 3 partners in term of areas was scttled down
[D/ZZM-9/p059-pC61).

(26)  All the majority terms including the sale of the Shop Premises, bank
loan application and the manner of sharing interest in the Railway
Plaza were transcribed into the Redevelopment Agreement

[D/App-B/p.086-p.094].

(27) 1t is undisputed fact that a1 the relevant time the total outstanding
bank loan owed by the Appellant was about HK$400M whereas the
2" mandatory loan repayment in the sum of HK$80M was payable
on 30/4/1994 [D/App. R/p.176]. It is not disputed on Mr. Zhou's
evidence that given the Shop Premises hed already been launched in
market, at the beginning the Appellant was not anxious 1o realize the
Office Premives in the sense that whilst the realization of Shop
Premise might partly reduce the Appellant’s financial burden the
Appellant still had an expectation that the Ministry and CCECC
might meet their promises by remitting the extra HEKS$50M -
HK'$100M [D/App.U/p.188] which singly or collectively might
sufficiently overcome the CCECC-HEK and Appeliant 2 financial
hurdle. However on about 18/11/1993, when CCECC notified
CCECC-HK and the Appellant that the Ministry was incapable of
remitting the prom/sed sum &s she also was requiring HK$200M in
financing the Lotms Hotel project and in satisfying the requast of the
branch ¢ompanies too. Further, CCECC-HK and the Appeilant wero
instructed to find the necessary fund themselves so as 1o repay the
bank loan, or otherwise CCECC-HK and the Appellant were
suggested to realize the Shop Premises [DfApp. U/p.188). Upon
receipt of this notice, the Appellant was certain that they could no
longer rely on CCECC and the Ministry but themselves for finance.
Hence on about 19/11/1993 the Appellant immediately signed the
agency sgreement purportedly engaged C Y Leung & Co to proceed

12




(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

ERERATAEIFFAERLT
CWCC CO. LTD.
Corefind Pubie Actaun|gnilf

waw cwcccfs com Somalls cw e en o, om

with the sale of the Offlce Premises to the public as well [Dip.187].

(28) While closed to the expiry date of tenders i.e. 10/12/1993, the tender
response in respect of the Shop Premisss was repoerted very poor - in
fact no tender was found on date of tender opening and the offers for
the Officeé Premises were piecemeal and mainly asked for those
marketable marvelous upper floors. The Appellant/CCECC-HE
therefore convened a committee meeting and resolved that the Shop
Premisc shall be sold whengver offering price neached the level of
HE$320M without secking for the highest price so that the sale of the
Shop Premises could be speeded up [DVZZM-10/p.062], the said
standing instruction was immedintely transmitted to the sale agent.

{29) It is undisputed Mr. Zhou's cvidence of fact that at about mid of
December 1993 a gentleman claimed to represent Sincere Sun
Limited arranged and came to the Appellant’s office for a meeting in
offering for the purchase of 10 those highly marketable (upper floors)
of the office premises of the Railway Plaza at a price fallen within the
prescribed level albeit not the highest. Given that the Ministry had
instructed to reserve some upper floors for them coupled that in event
if the Office Premises were sold piecemeal the Appellant might not
obtain forthwith sufficient fund in solving the company’s financial
problems, hence the Appellant without attempd to seek for highest
price or wait for other better offers from the sale agent, persuaded
bim to purchase the 10 floors in basket comprised of 6-8/F, 11-12/F,
16-19/F and 22F. In consideration of the counteroffer for different
floors of Railway Plaza, the buyer acting on behalf of Sincere Sun
Limited asked to buy about 26 car parks or failing to sell the car
parks the deal might be turned down. Regardless the Appellant was
bound not to sell the car parks, in view of necessity in solving the
partners’ immediate financial predicament in short time along with
the risk and uncertainty in finding othar possible buyers for the
Office Premises, the Appellant inevitably accepted for the sale of 26
car parks to Sincere Sun Limited in the same deal
[D/ZZM-12/p.065-067, 67a; D/ZZM-13/p.068-p06S;
D/ZZM-14/p070).

13
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(30)

@n

(32)

(3

It is not disputed on Mr. Zhou's evidance of fact that notwithstanding
the realization of the Office Promises had substantially relicved the
financial burden of the Appellant and CCECC-HEK, the Appellant had
not stopped or withdrawn the Shop Disposal Proposal on the grounds
that

(1) Chi Wen who also owned substantia] inferests in the Shop
Premiscs at relevant time had requested and insisted to realize
its ghare in order to repay its bank loan and meet its relocation
costs, Where if the Shop Premises were not sold, CCECC-HK |
and the Appellant were required to provide the necessary
finance for Chi Wen of which the Appcllant and CCECC-HK
were incapable of satisfying after applying almost all of the sele
proceeds of the @ffice Premises in paying-off the bank loans
[P/p.034)]. ;

(2) Itwas about one week shortly afier the sale of the Office
Premises, on about 24/12/1993, provisiona) sale and purchase
agreement for the sale of the Shop Premises in pursuance with
the standing instruction as afdresaid in paragraph () was
entered and signed [D/ZZM-11/p.063, D/p, 192-200].

Tt is undisputed fact that the Office Premises (including car parks)
were sold to Sincere Sun Limited and its related companies on about
17/12/1993 [D/p6i4-ph7] and the Shop Premises wera sold to Snccess
Manor Investment Limited on about 24/12/1993 [D/p192-200].

Subsequent to the realization of the Shop Premises and Offices
Premises the Appellant had applied most of the sale proceeds in
repaying the bank loans.

On about 23/2/1994 the Appellant appointed C Y Leung & Co as the
lease agent for the remaining offices except 28/F of Railway Plaza
[D/App. X/Bp274-280], The remeining unsold premises at 28/F were
provided to CRS-HK as headquarter whereas unsold carparks and
unsold premises at 21/F and 23/F were rented out. Insofar none of the
remaining office units or car parks of the Railway Plaza is sold.

14
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The Appellant elso filed a copy of the audited accounts
[BOR/p098-104] in which the construction cosis of the Railway
Plaza were recorded as property under development and fixed assets.

The Appellant did pot ledge objection to the Assessable Profits
demanded on 26/9/1996 and the Appellant paid forthwith the first
instalment in the sum of $32,024,970 on 13/11/1996. [BOR/p043,

(33N

It is undispuied evidence of facts that Mr, Zhou, Madam Zhang and
Mr. Wang were assigried by the Ministry to work in the Same Fast
Limited. Mr Zhou lefi on 12/1995. Both Madam Zhang and Mr.
Wang did not have personal knowledge on the Appellant’s intention
or on the matiers leading to the sale of the properties in question.

Tt is mot disputed on Mr. Zhow's evidence of fact that.

(1)  The Ministry récruited about 3,000,000 staff. It owned a lot of
infrastructure, factories and restaurants, offices ete. It has its
own courts and police force.

(2) At the material times the CCECC-HE had deposited about
USE70M with the Hong Kong Shanghai Bank and Citibark
and about USS40M advance payments on the government
projects,

It is undisputed fact that the Ministry and CCECC has provided the
funds of HK$315M in total (P/p.043, P/App.H/p.B1, P/App.Lip.82,
P/App.02/p.135), about 40% of the total redevelopmeant costs of
about HK$762 M [D/p.107] in the Redevelopment Project.

With refercnce to summary of the bank loan exhibited marked
Appendix D was prepared by the former tax representative, it is not
unti] the day 2 of the hearing (i.e. 18/2/2004) that the Board
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(40)

(41)

(42)

commented that the said summary failed to disclose the date of loan
egreement and thus the Board had requested the Appellant w provide
loan agresment date. Pursuant to the Board's reguest, prior to the
adjourned hearing started on 17/5/2004, the Appellant had looked up
their source documents. In the course of gathering the loan
agreements, Appellant revealed that the original Appendix D was
incorrect and so revised the bank summary exhibited marked AL, The
Board has been explained about the background of the amendment at
the beginning of the adjowned hearing. Both witnesses Madam
Zhang and Mr. Wang then informed about the amendment. Madam
Zhang and Mr. Wang sxplained in cross-examination that they had
checked over the sources documents and asked for amendment 1o
their witticss statemcnts regarding the bank loans.

Itis not disputed on Mr. Zhou's evidence that at time when the
Appellant was approved to sell part of the Railway Plaza, Mr. Zhau
had attempted to retain the upper level of Railway Plaza for ths
Ministry's group and further the naming right of the Railway Plaza
could be rerained by the Ministry’s group. Where the Shop Premises
and Office premises were realized, Mr. Zhou was satisficd because
more than 50% of the office premises and car parks, and the naming
right were retained for the Ministry's group.

It is undisputed Madam Zhang's evidence of fact that the Project
Management Fee and Bank Guarantee Fee had been recorded and
eredited in the eurrent aceount with CCECC-HE, in the Appellant’s
boak likewise the same figures had been recorded correspondingly as
taxable income in the book of CCECC-HK. Both the corresponding
project management fee and bank guarantes foe recorded as taxable
income in book of CCECC-HK had been chargeabie for the Hong
Kong Profits Tax,

It is undisputed Mr, Zhou’s evidence that at all material times he had
1o follow with the policies, regulations and requircments laid down
by CCECC and Ministry. Whenever he had difficulties in following
with the policies, regulations and requircments laid down by CCECC
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and Ministry, he had to obtain instruetions from CCECC andfar
Ministry before he could vary or disobey. He would be penalized or
blamed like demoted, suspended or reprimanded if he failed to follow
or meet the requirement.

It is undisputed on Mr. Zhou's evidence that the Railway Plaza
Redevelopment Project was approved budget project as long as it was
forwarded to the Budgeting Department and was regarded as
financially committed when it was prepared and issued by the
Treasury Department.

I is undisputed Mr, Zhou's evidence that different from the
government projects handled by CCECC-HK, the Redevelopment
Project was a redevelopment project to establish the Railway Plaza as
the Ministry’s 1™ building in Hong Kong. Unlike the government
projects, this Redevelopment Project was not contracted with
government or any existing customer.

It is undisputed evidence of Mr. Zhou thet the CCECC-HK had betn
engaging in the property development projects for nearly 10 years
and had good standing and relationship with its banker, namely
Citibank who was also the then Jloan provider.

It is undisputed evidence of Mr. Zhou that in consequence to the bank
loan applications in connection with the Redevelopment Project by
the Appellant, CCECC-HK had to bear the liability and risk not only
to the banker as & result of acting the corporate guarantor but also the
indemnity given to Guangrhou Railway and CRS-HK in
consequence to pledging their properties.

It is undisputed evidence of Mr. Zhou that by apportioning interests
in the Railway Plaza in term of sreas had given additional advantage
to the Appellant.

Regarding the Mr. Zhao's signaturc on the bank facilities letters, it is
Mi. Zhou's evidence that saved Mr. Zhao had been assigned to
17
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execut the nagotistion of tha banking facilities, he had not basn
given any information of sale forecast nor any authonity io discuss
sale forecast with the bank. Mr, Zhou's evidence was that the penalty
associated with the carly repayment clause was insisted by the
Bankers in seouring their interests and the Appellant was not cotitled
to ohject. .

2) Whether, as a matier of Jaw, having regard to the Proved Facts in particular
fact 37 and the Agreed Facts, the Hoard shall have properly found the
following facts as relevant facts :

(1) All the Appellant and the other parmers, namely Chi Wen and Hong
Chun, are regarded as Stated-owned eoterprises under the direct

control of the Ministry.

(2] The Ministy hes the pre-requisite finapcial capability in providing
sufficisnt finance to develop the Railway Plaza

Inteniion in developing the Railway Plaza

3)  Whether, as a matter of law, on the true construction of Cap,112 in partcular
.14, and pfter taken intp sccounts of the Proved Facts in particular the facts
14 10 33, it was open to the Board to hold, as she did in paragraph 45 of her
Decision, that the primary intention of the Appellant to develop the Railway
Plaza wey for trading putpose 48 opposed to long-term investment, and, as
she did in paragraphs 44 of her Decision, that the Appellant’s intention to sell
the Railway Plaza for trading purpose existed from the beginning when the
Appellant acquired the land at No.37, 39 Chatham Road South, or so the
canclusion therson made by the Board was the trus and only reasomable
conclusions the Board could have reached and that the subsequent conducts
of Appellant, if such intsntion had been faken, would have besen consistent
with it Further, the Board is asked to state the case in reapect of the

following questions of law:

'8} Whether, as & matter of law, on the true construction of Cap.112 in
particular 5.14 and afler taken into sccounts the Proved Facts in
particular the facs 14 to 33 and the decision in All Best Wishes
Limited v CIR, the Board had misdirected herself in law in

18
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censidering the whole of the swrounding circumstances regarding the
things done and said at time of the Shop Premises and Office
Premises were sold in determining whether the intention of the
Appellant in developing the Railway Plars was for trading purpose as
opposed for long-term investment purpose.

(2}  Whether, having regard to the Proved Eacts in particular the facts 14
to 33, 37 and 38, the Board was correct in law in findings of facts
which were perverse in supporting her in concluding that, when the
Appellant acquired the land at No. 37, 39 Chatham Road Scuth, the
Appellant did so with the intention to sell the Railway Plaza for

trading purpose.

'{3} Whether there was any evidence on which the Board could find as

facts in supporting her In concluding that the Appellant had embarked

~ in an adventure in the nature of trade in selling the Shop Premises

and Office Premises after aken Into accoums of the Proved Facts in
particular the facts 14 to 33, 37 and 38. '

(4)  Whether, having regard to the Proved Facts in particulsr the facts 14
to 33, 37 and 38 and the Agreed Facts, the only trus and reasonable
conclusion contradicts the Board's conclusion that the Appellant had
carried on a trade or adventure in the nature of 4 trade in that the
Appellant’s intention was 10 develop the Railway Plaza for trading
purposes as opposed to long-term investment and the Appellant's
intention to sell for trading purpose existed from the beginning when
the Appellant acquired the land at No.37, 39 Chatham Road South.

4} Whether, as a matter of law, on the true construction of Cap.112 In particular
3.14, and having regard to the Proved Facts in particular the facts 14 to 33,
37 and 38, the Board was correct in law in holding that the disposal of Shop
Premises and Office Premises was rendered by way of trade or embarked on
an adventure in the rature of trade, or such an intention was the true and enly
reasonable conclusion the Board could have reached.
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5) Whether, as a matter of law, and upon the Proved Facts in particuiar the facts
14 to 33, 37, 38, 40 and the Agreed Facts, in determining the issues whether
the Appellant's intention in doveloping the Ratlway Plaza was for tading
purpose and the Appeilant’s intention to =ell the Railway Plaza existed from
the beginning, it was open to the Board to conclude that the Appellant's
intention in developing the Railway Plazz was for trading purpose s
opposed to the long-term investment, and the Appellant’s intention to sell the
Railway Plara existed from the bepinning when the Appellant acquired the
land at MNe.37, 19 Chatham Road South, and such that an intention was the
true and only ressonable conclusion the Board could have reached, and thai
the subsequent conducts of Appeilant, if such intention had been taken,
wolld have been consgistent with it, The Board is requested o state the case

in respect of the following questions of law :

(1)  Whether, as & matter of law and having regard to the Proved Facts in
particular the facts 1 to 5, 7 to 9, 14, 19 w 27, 40 and the Agreed
Facts, the Board should have found that the Appellant’s intentlon 1o
develop the Railway Plaza was the intention of Ministry,

(b)  Whether, a5 a matter of law, and haviog regard to the Proved Facts
and the Agreed Facts, there was any evidence on which the Board
could properly find the following facts, or such findings of fact by the
Board are speculation or findings &s facts, or the conclusions thereon
made by the Board are the true and only reasonable conclusions the

. Board could have reached:

(1) Whaether, having regard to the Proved Fucts in particular 2, 4,
5, 10, 14, 18, 27 and 38, the Board was correct in law in
findings as fact which was perverse in supporting her in
holding, as she did in paragraph 39 of her Decision, that she
was unable to find any record or hint of the Ministry's
commitment or pledge of financial support to the
development projest, or the conclusion thereon made by the
Board was the true and only reasonable conclusions the Board
could have reached.
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(2) Whether, having regard to the Proved Facts in particular the
facts 14 to 33, 37, 38, 40 and vpon the burden of proof, there
was any evidence on which the Board could properly find as
facts, as she did in paragraph 42 of her Decision, that the sales
forecast in the feasibility report of January 27, 1992, was
adopted instead of the rental forecast; and whether the Board
erred in law in concluding, as she did in the same paragraph,
that this chosen option also supporied an iniention to sell, or
the conclusion thereon made by the Board was the true and
only reasonable conclusions the Board could have reached
and that the subsequent conducts of Appellant, if such
imtention had been taken, would heve been consistent with it.

{3y  Whether, having regard to the Proved Facts in particular the
facts 2, 4, 5, 10, 14, 18, 27 ond 38 and upon the burden of
proof, the Board was correct in law in finding of facts which
were perverse in supporting her in concluding, as she did in
paragraph 39 of her Decision, that no evidence was adduced
[by the Appellant] to show direct commitment made by the
Ministry o CCECC por CCECC to the Texpayer or
CCECC-HK. Conscquently, on the basis of the aforesaid
evidence [the Board] had not been eble to find the financial
support or commitment allegedly given by the Ministry from
the documents produced or from Mr, Zhou's oral evidence.
Apart from a mere assertion of financial support from the
Ministry or CCECC, no evidence was produced [by the
Appellant] to support this allegation of financial support nor
evidence produced to show the Ministry's ar CCECC’s own
financial ghility to make this alleged commitment of financial
support vieble, or the conclusion therson made by the Board
was the true and only reasonable conclusions the Board could
have reached and that the subsequent conducts of Appeliant,
if such intention had been taken, would have been consistent
with it.
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(4} Whether, after taken intc accounts of the Proved Facts in
particular the facts, 7, 8, 14 to 33, 37, 38 and 40 and upon the
burden of proof, the Board was correct in law in holding, as
she did in paragraph 40 of her Decision, that the aforesaid
conditions for repayment, partial reassignment and repayment
[contained in the facility letters dated 3/9/1992] are strong
indicators of an intention [of the Appellant] 1o 2ell, or the
conclusion thereon made by the Board was the trus and only
reasonable conclusion the Board could have reached and that
the subsequent conducts of Appellant, if such intention had
been taken, would have been consistent with it.

{5 Whether, after taken into accounts of the Proved Facts in
particular the facts 7 to 9, 14 to 33, 37, 38 and 40 and upon
the burden of proof, the Board was comrect in law in drawing
the inferences or the final conclusion, as she did in paragraph
40 of her Declsion, that if indeed sale was not contemplated,
why would there be an amendment to the condition on
repayment since whether 45% or 50% of the GF.A. was 1o be
sold would be of no consequence and the amendment would
have beecn superfluous. The aforesaid terms in the facility
letters strongly indicated that as from the beginning, sale of
Railway Plaza was contemplated This intention to sel] was
further strengthened by the smendment made to the
percentage of the GE.A. to be sold in that unjess the intention
to sell was in mind, the amendment would not have been
made, ot the conclusions thereon made by the Board was the
true and only rcasonable conclusions the Board could have
reached and that the subsequent conducts of Appellant, if such
intention had been taken, would have been consistent with it.

{6y  Whether, having regard to the Proved Facts in particular the
facts 7 to 9, 14 to 33, 37, 38 and 40, and upon the burden of
moof, thers was any evidence on which the Board could
properly find as facts in supporting her in bolding, s she did
in paragraph 41 of her Decision, that this document [the

22



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

REERAHGEESAERL R
CWCC Co. LTh. ;
Corgfnd Publls Adceuntamy

R Reicha Em il aeorlaseiipa,aee

minute dated 9/8/1992) showed that extemal sale of the Shop
Premises wos permitted, although Mr Zhou in
cross-cxamination asserted that this part of the minutes was a
mistake, and that even the Shop Premises were not permitted
to be sold externally, or the conclusion thereon made by the
Board was the true and only reasonable conclusion the Board
could have reached and thai the subsequent conducts of
Appellant, if such conclusion had been comect, would have
been consistent with it.

(7} Whether, having regard to the Proved Facts in particular 1 to
5, 7109, 14, 18 to 27, 40 and upon the burden of proof, the
Board was correct in law in findings of facts which were
perverse in supporting het in drawing the inference or the
final conclusion, as she did in paragraph 41 of her Decision,
that from both the oral and documentary evidence, it was
acocepted that the 3 joint-venture partners were all under one
and the same contzol and authority of the Ministry of Railway,
but it was also clear that among themsalves they wern actually
separate legal entitles, having their own operations assets and
liabilities which were meant to be dealt with and were dealt
with at arm’s length between them. Thus whether the
properties in question were permitied to be sold externally to
the public or intemally to the entities under the control of the
Ministry, the intention to sell whether internally or externally
was present and cannot be ignored, or the conclusion thereon
made by the Board was the truc and only reasonabic
conclusion the Board could have reached and that the
subsequent conducts of Appellant, if such intenfion had been
taken, would heve been consistent with it

(8)  Whether, after taken into accounts of the Proved Facts in
particular the facts 8, 9, 14 to 33 and upon the burden of proof,
the Board was eorrect in law in finding of fact which was
perverss, as she did in paragraph 41 of her Decision, that
there was no evidence to support the claim that it was a

3
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mistake in the minutes when it recorded that “each party’s
shared proparties are not 1o be sold externally (save the shop

premises).”

(99  Whether, afier taken into agcounts of the Proved Facts in
particular the facts 8, 9, 14 10 33, the Board was correct in law
in drawing the inference or the finel conclusion, as she did in
paragraph 42 of het Decision, that Mr. Zhou claimed that Mr.
Lee of the Ministry did actually complain about the mlstake.
However, as is shown on the minutes produced, this minutes
was signed by three persons and yet if indeed a mistake was
made, ¢ould it heve been overlocked by all of them,
especially when the mistake was on a matter of such
importance, or the conclusion thereon made by the Board was
the true and only reasomeble conclusions the Board could
have reached and that the subsequent conducts of Appellant,
if such conclusion had been correct, would have been
consistent with it

{10y  Whether, after taken inlo sccounts the Proved Facis in
partecular the facts 8, &, 14 to 33, the Board was comect in law
in finding of fact which was perverse in supporting her to
hold, as she did in paragraph 42 of her Decision, that although
evidence wes given that Railway Plaza was initially intended
to be sold internally, there was however no evidence to show
that any attempts to sell internally were ever made before
epproval from the Minigtry was sought 10 sell externally, or
the conclusion thereon made by the Board was the true and
only reasonable conclusions the Board could have reached.

(11} Whether, after taken into aceounts of the Proved Facts in
particular the facts 8, 9, 14 to 33, the Board was correct in law
in finding of facts which were perverse in supporting ber in
drawing the inference or the final' conclusion, as she did in
paragraph 43 of her Decision, that  the Appellant’s claim of
po intention to sell was also negated by the facts that
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notwithstanding the sale procesds of the Office Premises and
car parks in question were sufficient to repay the bank loans,
the Shop Premises were similarly sold, or the conclusion
thereon made by the Board was the true and oply reasonable
conclusion the Board could have reachod and that the
subsequent conducts of Appellant, if such conclusicn had
been correct, would have been consistent with it,

{12) 'Whether, having regard to the Proved Facts in particular facts
2, 3 and 30 and upon the burden of proof, the Board was
correct in law in finding of facts which were perverse in
supperting her in holding, as she did in paragraph 43 of her
Decision, that the Appellant’s claim that the Shop Premises
were sold because the other two partners required fund to
meet their financial obligations and also the sale served to
resolve the future management and interests sharing problem
erising out of the jolnt ownership of the Shop Premises
among the pariners, Howewver, this was only an assertion on
the part of the Appellant. No evidence was adduced to show
the financial needs of the other two partners.

(13) Whether, after taken into accounts of the Proved Facts in
particular the facts 8, 9, 14 1o 33 and upon the burden of proof,
the Board was correct ini law in drawing the inference or the
final conclusion, as she did in paragraph 43 of her Decision,
that the [Appellant’s] claim that sale of the Shop Premises
would resolve the management and interest sharing problem
which was another reason for the sale was also not convincing,
because if indecd the matters of management and imlerest
sharing did pose a problem, this problem would have existed
right from the beginning. Thus the claim that it was another
reason for the sale of the Shop Premises, was not reliable, or
the conelusion thereon made by the Board was the true and
only reasonable conclusion the Board could have reached and
that the subsequent conducts of Appellant, if such inteaticn
had been taken, would have been consistent with it
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(14) Whether, after taken into accounts of the Proved Facts in
particular the facts 14 to 33 and upon the burden of proof, the
Board was correct in law in concluding, as she did in
paragraph 44 of her Decision, that, [the Board] found that the
Appellant had failed to discharge the burden rested upon it to
prove that Nos. 37 and 39, Chatham Rouad, were acquired by
it for investment purpose. [The Board] had reached the
aforesaid conclusion notwithstanding that the newspapers
[dated 2B/5/1992) reported that Railway Plaza was intended
to be the flagship and headquarter of the Ministry and The
subsequent use of 28/F 23 CRS-HX office and the letting of
the carparks and 21/F and 23/F allocated ip the Appellamt did
not assist the Appsllant’s case since thesa factors did not
necessarily preclude an intention to scll which [the Board]
found to bave existed since the outset, or the conclusion
thercon made by the Board was the true and only reasonable
conclusion the Board could have reached and that the
subsequent conducts of Appellant, if such conclusion had
been correet, would have been consistent with it.

{15) Whether, after taken into accoents of the Proved Facts in
particular the facts 4, 7 to 9, 14 to 33 and upon burden of
proof, the Board was correct in law in concluding, as she did
in parsgraph 44 of her Decision, that, there was cogent
evidence showing the. intention [of the Appellant] to sell
existed from the beginning, or the conclusion thereon made
by the Board is the true and only reasonable conclusion the
Board could have reached and that the subsequent conducts of
Appellant, if such intention had been taken, would have been

consistent with it,

(3] Whether, ag a matter of law, and after taken into accounts of the
Proved Facts in particular the facts 4, 7 to %, 14 to 33, the Board
should bave reached & conclusion that the conditions posed on
9/8/1992 (date the Ministry approved the 3 joint-partners to sell their
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share interests within the Ministry) or 2/11/1993 (date the Ministry
approved the disposal of part of Railway Plaza to the public) were
such that the decisions by the Ministry on such dates to forbid the
Railway Plaza to account by way of irnde would have been true and
only reasonable conclusion and that the conducts of Appellant after
thoge dates, as long as such decisions had been taken, would have

been consistent with them.

(d) Whether, as 2 matter of law, the Board was correct in law in
misdirecting herself in holding, a5 she did in paragraph 39 of her
Decision, that the commimment by the Ministry and CCECC in
providing finance to develop the Railway Plaza had to be firm and
direct commitment or otherwise even moral commitment was
disregarded as admirted commimment.

(¢)  Whether, as a matter of law and upon the burden of proef, there was
any cvidence upon which the Board could properly find in supporting
her to reach the determination, as she did in paragraph 40 of her
Decision, that the signature of Zhao Zhi Peng shown next to the
amendment of the figure “45%" of the QF.A. of the “Repayment” in
the Construction Loan facility letter dafed 3/9/1992 weas regarded as
pre-sale., and the true and only reasoneble conclusion contradicted
with her such determination.

Application of 8.T0A - Errors or omission

)] Whether, as a matter of law end on the truec constmugtion of Cap. 112 in
particular $.70A, the Board was comect in law in holding, as she did in
paragraph 45 of her Decision, that the Appellant was not entitled to invoke
section 70A of the [nland Revenue Ordinance, Cap. 112 notwithstanding the
Board had satisfied that the Appellant’s former tax representative has made
an error or mistake in the Appellant’s tax return on 31/7/1996 by submitting
that the gain on the realization of Shop Premises and Office Premises was
derived as a result of a change of intention to trading (“the Ermar™).

T Whether, as a matter of law and on the trus construction of section 70A of
Cap.112, the Board was correct in law in holding, as she did in paragraph 45
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of her decision, that the approach and attitude adopted by the Appellant in
the case did not qualify the Appellant's claim that the Error was &n ermor or
mistake fallen within the meaning of Section 70A of the Inland Revenue

Ordinance, Cap. 112.

8)  Whether, as a matter of law and on the truc construction of section 70A of
Cap.112, the Board was corzect in law in holding, as she did in paragraph 45
of the Decision, that it was not open for the Board to correct the Error under
the section 70A of the Inland Revenue Ordinance, Cap. 112 cven if the Board
had satisfied the Appellant's claim that the Appellant's former tax
representative has made the Error and the Error was an error or mistke
fallen within the meaning of Section 704, -

9 Whether, as a matter of law, and having regard to the Proved Fucts in
particular the facts 34, 36 and the Agreed Facts, in determining whether the
Appellant had deliberately and unconscientiousiy made the Error in
submitting her 1995/94 tax return, there was any evidence on which the
Boerd could properly find as facts,, as she did in paragraph 45 of her
Decision, or such findings of fact by the Board are speculations or findings
as facts, or the conclusions thereon made by the Board were the true and
only reasonable conclusions the Board could have reached. The following
questions the Board is asked to state the case:

(a) Whether, as a matter of law, there was any evidence on which the
Bourd could properly find as fact, as she did in paragraph 45 of her
Decision, that a mistake was made on the admission of trading stock.

&) Whether, as a matter of law, on the tue construction of section 704
of Cap. 112, the Board was corvect in law in findings of facts which
were perverse in supporting her in holding, as she did in paragraph 45,
that had it been necessary for the Board 1o do so (¢, to consider the
issuc on Section 70A of the Ordinance as to whether or not to re-open
the 95/96 asseasment on the ground that a mistake was made on the
admission of trading stock in the event that the intention was found to
be for long-term investment as set out in parapraph 21 of her
Decision), the Board was of the view that it was not opan for her to
do so.
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(¢)  Whether, as a matter-of law, having regard to the Proved Facts in
particular the facts 34, 36 and Agreed Facts and upon the burden of
proof, and having satisfied that the Error wis emror or mistake fallen
within tha meaning of s.70A, the Board was correct in law in finding
of facts which were perverse in supporting her in holding, as she did
in paragraph 45 of her Decision, that the Appellant had failed 10
adduce satisfactory evidence or indeed any evidence to substantiate
the claim of wrong advice given by the Representatives. Rather, Mr.
Wang gave eovidence that upon discovery of the wromg advice
allegedly given by the Representatives, the Appellant did pot think

 the matter was important encugh for it to make a complaint to the
Representatives. Furthermore, for the purpose of this hearing, the
Appellant did not see fit to call the Representatives to give evidence
on its behalf, on the alleged wrong advice or at the very least to
produce 2 letter from them to explain how the mistake mada by the
Appellant came about Thus... here was an assertion on the part of
the Appellant '

(d)  Whether, as a matter of law, after taken into accounts of the Prove
Faets in particular the facts 34, 36 and Agreed Facts and upon the
burden of proof, the Board was correct in law in concluding, as she
did in paragraph 38 of her Decision, that, the aforesaid facts differed
from the picture painied by the witnesses.

10)  Whether, as a matter of law, after taken into accounts of the Proved Facts in
particular the facts 34, 36 end Agreed Facws and upon the burden of proof,
there was any evidence on which the Board could properly find as fact in
supporting her in holding, as she did in paragraph 45 of her Decision, that
the Error was deliberately and conscientiously made a decision to submit
items of profits for assessment in its tax return.

11)  Whether, as a matter of law, after taken into accounts of the Proved Facts in
particular the facts 34, 36 and the Agreed Facts and upon the burden of proof,
it was open for the Board to go further than establishing that the decision to
submit its tax retwrn carried with the Error on 31/7/1996 were such that a
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decision by the Appellant on that date had been deliberately and
conscientiously made would have been a reasonable decision and that the

. .. conduct of the Appellant after that date, if such a decision had been taken,
would have been consistent with it. '

Project Management Fee and Bank Guarantee Fee

12)  Where profit derived upon the sale of the Shop Premises and Office Premises
was held to be chargeable for the Hong Kong Profits Tax save the Appellant
has objected, whether, as a matter of law, on the true construction of Cap.112
in particular ss.16(1) and 17(1) thereof and having regard to the Proved Facts
and the Agreed Facts, and upon the burden of proof, the Board was correct in
law in holding that the Project Management Fee ($22,500,000) and the Bank
Guarantee Fee ($8,850,000) were not deductible.

13)  Whether, as a matter of law and having regerd to the Proved Facts and the
Agreed Facts, in determining whether the Project Management Fee and Bank
Guarantec Fee were not deductible under sections 16(1) and 17(1) of the
Cap.112, there was any evidence to support the fullowing findings of facts
made by the Board, or such findings of fact by the Board are speculations or
findings as facts, or the conclusions thereon made by the Board are the true
and omnly reasonable conclusions the Board could have reached:

{a) Whether, having regard to the Proved facts in particular the facts 41,
43 to 46 and upon the burden of proof, the Board was correct in Jaw
in findings of fact which was perverse in supporting her to hold, as
she did in paragraph 46 of her Decisicn, that it was the Appeliant’s
case that these sums had been scttled by the Appellant, and yet the
Appellant was unable to produce receipts, bank statemerts, or
confirmation, from the recipients or any other relevant third parties to
substantiate the actual payments of the same.

)] Whether, after 1aken into eccomts of the Proved Facts and Agread
Facts and upen the burden of proof, the Board was correct in law in
findings of facts which were perverse in supporting her to conclude,
as she did in paragraph 46 of her Decision, that no svidence was
adduced por explanation given [by the Appellant] on such
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arrangements wherchy the Appellant’s alleged payments were
compensated or offset by its larger share of the interests in Railway -
Plaza.

(c)  Whether, after taken into accounts of the Proved Facts in particular
the facts 41, 43 10 46 and upon the burden of proof, the Board was
correct in law in finding of fact which was perverse in uuppnrﬂug ber
in holding, as she did in paragraph 46 of her Decision, that they [the
preject management agreement of June 6, 1992 and the minutes in
respect of the bank guarantee fee] were not sufficient to prove that
these sums (Le. the Project Manegement Fee ($22,500,000) and the
Bank Guarantse Fee (38,850,000)) were actually incurred and paid

out by the Appellant. _

14)  Whether, as a matter of law, upon the trus construction of Cap.112 in
particular 55.16(1) and 17(1) thereof and the burden of proof, the Board was
correct in law in holding, as she did in paragraph 46 of her Decision, that the
Project Management Fec (£22,500,000) and the Bank Cuarantee Fee
(38,850,000) had 1o be actually incurred or paid out by the Appellant before
they were deductible under the section 16(1) of the Inland Revenue
Ordinance, Cap, 112,

Yours _mﬂy,

For and on bebalf of
CWOC CO. LIMITED
Certified Public Accountants

A~

Thomas Wong

ce  Cllemt
Commissioner of Inland Revernee (Ref> IRA/2/3829)
Deparrment of Justice (Ref: MIS 327/03)
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