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1. | agree with the judgment of Le Fichon JA.
Hon Le Pichon JA:

2. This was an gpped by the Commissioner of Inland Revenue (*the Commissone™)
from thejudgment dated 1 June 2005 of Barma J allowing an apped by way of case sated brought
by the Taxpayer, ING Barings Securities (Hong Kong) Ltd (“the Taxpayer”), againgt the decision
of theBoard of Review (Inland Revenue) dated 8 February 2002. At the conclusion of the apped

hearing, the Commissioner’ s appeal was alowed and the apped by way of Case Stated from the
Board was dismissed with written reasons to be handed down later which we now do.

Background
3. On 31 July 1997, the Commissioner made a determination whereby he

()  confirmed the profitstax assessment on the Taxpayer’ s profitsfor the years of
assessment 1990/1991, 1991/1992 and 1993/1994;

(i)  confirmed the additiondl profits tax assessment for the year of assessment
1990/1991;

(i) increased the profits tax assessment for the year of assessment 1992/1993;
and

(iv)  reduced the profits tax assessment for the year of assessment 1994/1995.

4. The assessments in issue (“ the assessments’ ) related substantidly to aperiod when
the Taxpayer was awholly owned subsdiary of The Baring Foundation and part of a sub-group of
companies within Barings headed by Barings Securities Ltd (* BSL™) which had officesin London,
Geneva, Seoul, Taipel and Karachi. Asiscommon knowledge, Barings collgpsed in the mid-90s
and Baringsincluding the Taxpayer was taken over by the Internationale Nederlanden Groep NV
(“ING”) in March 1995. The takeover had no bearing on the assessments.

5. The Taxpayer’ s busness was to undertake on behalf of clients of the Taxpayer and
the sub-group of companies headed by BSL trading of securitieslisted on global stock exchanges.
The Commissioner took the view that the profits in question were chargeable to Hong Kong tax,
regectingthe Taxpayer’ scasethet those profits were * offshore Hong Kong' and not chargegble to
Hong Kong tax.
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6. For the hearing before the Board, the parties had agreed certain facts set out in a
Statement of Agreed Facts, part of which was summarised in the Stated Case including the
following:

“8.  The Taxpayer was registered in Hong Kong as a dedler under the Securities
Ordinance and its principd activity wasto act as an agent in securities dedling.

9. Inits 1990/91 to 1994/95 Profits Tax returns, the Taxpayer clamed that
certain of itsincomes were derived outsde Hong Kong. The profits returned
by the Taxpayer to the Revenue for assessment and the incomes claimed as
offshore were as follows-

1990/91 1991/92 1992/93 1993/94 1994/95
Profits returned for 32,057,451 13,839,65 | 75,305,04 | 127,438,07 | 27,678,65
assessment 8 9 4 8
Offshore incomes 26,086,970 40’966’08 33’480’08 40,351,435 25’255’6(5)
Offshore
sub-underwriting 156,379 | 2,539,423 | 8,994,129
commission
S)ther offshore incomes 6,841,946

*  Atable showing the “ other offshore incomes’ for the year 1992-93
was separately attached as Appendix A of the Determination.

10. The Taxpayer subsequently revised its offshore claims for the years 1990/91
t0 1992/93. The revised figures were as follows-

90/91 $ 91/92 $ 92/93 $
Revised profits offered for 4250368 | 22317988 | 74775178
assessment
Revised offshore incomes 70,985,000 | 60,465,000 68,054,000
Offshc_)re_z sub-underwriting 156,379
commission
Other offshore incomes 6,841,946

11. The Statement of Agreed Facts stated thet the offshore incomeswhich werein
dispute could be andlyzed as follows-

1990/91 1991/92 1992/93 1993/94 1994/95
$000s $000s $000s $000s $000s

Placements 26,086 2,540 8,994 1,574 ---
Commission 17,551 12,986 33,480 129,180 118,450
Marketing 86,986 80,745 69,782 27,012 91,200
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Commission waivers (1,659) (1,421)
130,623 96,271 110,597 156,345 209,650
Expenses (59,638) (35,806) (42,543) (114,850) (184,678)

70,985 60,465 68,054 41,495 24,972
Adjustments for
expenses,  depn.

and rebuilding (1,143) 284
dlowances
Offshore incomes 20,985 60,465 68,054 40,351 25,256

Detailed breskdowns of the offshore incomes were atached thereto as
Appendices B to B4.”

7. The main issue before the Board had been what the Taxpayer had done to earn the
profitsit had classfied as offshore income in its tax returns on the basis of which the assessments
had been determined. For 1990/91, 1991/92 and 1992/93, the Taxpayer had revised that income
ggnificantly asis dear from paragraphs 9 and 10 of the Stated Case reproduced in paragraph 6
above. The revison had the effect of doubling the aggregate offshore income for those 3years.
Further, that income had aso been broken down by the Taxpayer into income from * Placements
‘ Commisson’ and * Maketing' .

8. The Taxpayer’ s approach as to what profits attracted Hong Kong tax can be seen
from paragraph 10 of the judgment below:

“10. Essentidly, in respect of each year of assessment, [the Taxpayer] offered up
for assessment its profits derived from the execution of trades in securities on
behdf of dlients of the BSL sub-group on exchanges located in Hong Kong,
regardless of the location of the client in question, and the country from which
Ingtructions to execute such trades came. On the other hand, dl profits which
[the Taxpayer] derived from tradesin securities on behaf of clients of the BSL
sub-group on exchanges outsi de Hong Kong were excluded, even if the client
was located in Hong Kong, or ingtructions to execute such trades were given
to [the Taxpayer] in Hong Kong.”

The proposition put forward by the Taxpayer gppeared to be that profits have an offshore source
if they arise from trades executed offshore.

Findings of fact made by the Board
9. The Board made findings of fact which it set out in paragraphs 13 to 21 (inclusive) of

the Stated Case. The facts concerning Agency Brokerage business conducted by the Taxpayer
were set out under three headingsin paragraph 17, namely, (A) Agency Brokerage Business of the
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Group; (B) Operationa Organisation of the Agency Brokerage Business of the Group; and (C) the
Settlements Division. The judge summarised these at paragraph 12(1) to (7) of hisjudgment:

‘()

2

©)

(4)

(©)

(6)

BSL was one of the principal subsdiaries of Baring Brothers & Company
Limited, which was & the head of the BSL. sub-group. With the exception of
one sub-subgdiary in Indonesia, PT Baring Securities Indonesia which was
ultimately owned as to 80% by BSL and 20% by a local partner, al of the
sub-subsdiaries in the Asa Pacific region which figure in this apped were
ultimatdy wholly-owned by BSL.

[The Taxpayer] was acquired so as to become part of the BSL sub-group in
1986. At that tme, the BSL sub-group traded in the Hong Kong and
Japanese equity markets. [The Taxpayer] obtained a licence to ded in
securitiesin Hong Kong in about 1988 or 1989. During the period with which
this appedl is concerned, licences were acquired by subsdiaries in other
countries enabling them to trade on the Manila, Singapore and Jakarta stock
exchanges.

The BSL sub-group’ s busness wasthat of “ agency brokerage’, condsting of
the execution of client trades on securities lissed on mgor globa stock
exchanges.

This business could be functionally divided into three principd divisons (gpart
from Adminigration) - Research and Sales, Execution and Settlement.

Research and Sales were regarded as important parts of the business, which
atracted and obtained business from indtitutiona clients and fund managers
which formed the bulk of the sub-group’ s dientede. The qudity of research
provided to such clients was amgor factor in attracting their custom, and the
BSL sub-group ranked very highly in respect of research on Asian securities
markets. Research was undertaken by andysts based in the markets on which
the securities which were the subject of such research was traded. Research
publications were edited in London and printed in Singapore, and were
digtributed to clients by the sales department or sdles desk of the various
subsdiaries. The sales desk of the various subsidiaries received client orders
for trading in securities and liaised with the clients regarding such orders. In
generd, sales desksin the various companies took orders from clients located
in the country in which they operated, and passed on such orders through the
chain of companiesin the sub-group to the execution office.

The execution office wasthe office of the sub-group company in the execution
location, and was the company which actudly executed the client trade, if it
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(1)

was licensed to operate on the loca stock exchange. Where the sub-group
company in the execution location did not have the requisite licence, execution
would be carried out by athird party licensed deder employed for this purpose.
At the beginning of the period with which this gpped is concerned, the only
locationsin which sub-group companies had alicenceto ded in securitieswere
Hong Kong and Japan, but licences were obtained in the Philippines in late
1990, Indonesia in 1991 and Singapore in 1992. It was not clear whether
licences were ever obtained to trade on stock marketsin Korea and Taiwan.

The settlementsdivision dedlt with confirmation of the client trade to the dlient,
banking arrangements, custody of shares, ddivery of shares. This was
generdly regarded as the least important of the three divisons, its location
being determined by the location of the stock exchange on which the client
trade was executed.”

10. The remaining findings of the Board in paragraphs 18 to 21 of the Board’ s Decision
by reference to which to third question of law in the Stated Case was raised were summarized in
paragraph 12(8) to (10) of the judgment:

“(8)

©)

(10)

The Board observed that it did not have before it documentation which
demondtrated the contractud relationship between a client and a particular
sdles desk, as the documentation started with the documentation generated
once an order had been received. Subject to that, the Board found that the
workflow in respect of a particular transaction commenced when the saes
desk, having received the order from the client, passed the order on to [the
Taxpayer] and/or the sub-group company in the execution location, and that
this occurred either by orders being passed to [the Taxpayer] which in turn
passed them on to the sub-group company in the execution location, or by
orders being sent amultaneoudy to [the Taxpayer] and the sub-group
company in the execution location. The relevant sub-group company in the
execution location would then attend to the execution of the client trade,
ather itsdf (if licensed) or through athird party (if it was not).

The Board then went on to dtate that it found that there was a materia
difference between the “commisson” and “marketing” income, and that it
was satisfied that the offshore profits of [the Taxpayer] were not profits of
other group companieswhich were booked or re-invoiced to [the Taxpayer].

Findly the board indicated that it had found that the role of [the Taxpayer]
went beyond that of what it described as a mere “booking” role, describing
[the Taxpayer] as something of aregiond office of the sub-group in the Asa
Pacific region, playing arole in the forwarding of client orders from the sales
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deskswhere they were received to the execution office, housng some of the
back office computer equipment, and having varying degrees of involvement
in the execution of tradesin foreign securities.”

11. Based on the findings of fact set out above, the Board concluded that the Taxpayer
had not demongtrated that the assessments were incorrect, not least because it felt itself unable to
make express findings as to what the Taxpayer had done to earn the dfshore profits on the
evidence adduced. That isevident from its reasons set out in paragraph 22 of the Stated Case for
concluding that the Taxpayer had not discharged its burden of proof:

“0)

(i)

Theinability of (sic) clearly categorize the different types of income and the
aggregation of the Marketing Income and the Commisson Income in the
evidence and submissions of the [ Taxpayer];

The imprecison of the evidence and its generdity;

(i)  Theinability of the[ Taxpayer] to rdate the evidence adduced in the hearing (i)

to the accounts of the [ Taxpayer] and, more importantly, (ii) to the various
figuresin the disputed incomes.”

12. The questions of law posed in paragraph 23 of the Stated Case were asfollows:

“1)

2)

3)

Whether the Board of Review erred in law by faling to goply the correct
principles of law and, in particular, by failing to address the correctness or
otherwise of the assessments by reference to the 3conditions (as was
explanedin CIR v. Hang Seng Bank Ltd. [1991] 1 AC 306 at 318 E-F) that
must be satisfied before a charge to profits tax can arise?

Whether on the facts asfound by the Board of Review, the Board of Review
ered in law in failing to conclude thet the off-shore profits concerned were
not earned by activities undertakenin Hong Kong by the Taxpayer?

Whether upon the evidence before the Board of Review and in dl the
circumgtances of the case the Board erred in law by making the following
findings of fact:-

a) Paragraph 18 [of the Stated Case]: The findings as to the passage of
client orders through the Taxpayer.

b) Paragraph19 [of the Stated Case]: The findings that there was a
materid difference between the income described in the Board's
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Decison as “commission incomg and the income described in the
Board' s Decison as “marketing income’.

c) Paragraph 20 [of the Stated Case]: Thefindingsthat the offshore profits
were not profits of other Group companies which were ‘booked” or
“re-invoiced” to the Taxpayer.

d) Paragraph 21 [of the Stated Case]: The findings concerning the role of
the Taxpayer in group trading in the Asa Pacific region/time zone”

The judgment below

13. The judge dedt first with the second question posed in the Stated Case. He

concluded that therelevant criteriafor determining the source of the profitsin question werethe acts
or operations of the Taxpayer which produced those profits. The judge reected what counsd for
the Taxpayer had submitted was the correct gpproach, namely, that the focus should be on the
transactions which produced the profit to the Taxpayer whether they had been carried out by the
Taxpayer or by othersand on the place from which those profitsin substance had arisen. Thejudge
then went on to consider the correctness of the Board' s conclusion that, givenitsfindings of fact, it
was not possibleto conclude that the Taxpayer’ s operations had taken place offshore in respect of

any of the three types of incomeinvolved in the gpped.

14. At paragraph 34 of the judgment, the judge appeared to undertake an exercise in
identifying the payment flow of commission income which he consdered could be derived from the
table attached to the Decison bearing the description “ Summary and Comments on Evidence on
Workflow and Sample Trade Documents (Indonesia, Japan, Philippines, Maaysa/Singapore)”
(“the summary”). He formed the view that that “the flow of payments’ dthough not mentioned by
the Board in itsfindings could properly be regarded asafinding of fact by the Board. Pausing here,
it isreasonableto assumethat where the judge subsequently referred to the findings of fact made by
the Board, those findings would have included what the judge consdered was “the flow of
payments’ finding.

15. Asregards the nature of the “commisson” income, based on the Board' sfindings of
fact particularly those mentioned in paragraphs 18, 20 and 21 of the Stated Case, the judge
concluded that the Taxpayer’ smain role in the agency brokerage businesswasto dlow itsdf to be
interposed in transactions between the ultimate clients and the execution office such that so far as
the executing office was concerned, itsclient wasthe Taxpayer and it acted asthe Taxpayer’ sagent
in executing the trades on the loca stock exchange in its country of operation. (Paragraph 37) He
did not consider that the position of sdes was as criticd or that sales and research should be
regarded as the operations from which theincome of profitsin substance arose. He therefore did
not consder that the Board was judtified in concluding that the failure to produce documentation
evidencein the relationship with the client or thefailureto provide a breskdown for details asto the
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amount of income attributable to the countries or regions in which the clients would be found, or
from which the orders giving rise to the commissons originated, that the Taxpayer had failed to
dischargeitsonus of demonstrating that the assessment wasincorrect or excessve. (Paragraphs 39
and 41) The judge went on to find that the relevant operation which in substance gaverise to the
Incomein question wasthe execution of the trade in the relevant securities abroad and accepted the
Taxpayer’s submission that the operation of the Taxpayer giving rise to theincome conssted in its
permitting itself to beinterposed between theclient and the execution office, in order to facilitate the
provison of the agency brokerage service. Thejudge wasfurther of the view that that interposition
necessarily occurred in the execution location, that is to say the country in which the trade was
executed. (Paragraph 42)

16. Based on those matters, the judge concluded (at paragraph 44) that:

“contrary to the Board’ s view, [the Taxpayer] had established, on & least a prima
facie basis, that the assessments were wrong or excessive so far as the commisson
income is concerned.”

17. The judge reached a Smilar view as regards “ placement” income given the way in

which it arose which hefound to be net commission paid to the Taxpayer in repect of the execution
of ordersfor the acquisition of new issues of securitiesto be listed on stock markets outside Hong
Kong, inrespect of which the Taxpayer permitted itsdf to be interposed between the client and the
execution office and, again, concluded that, as regards * placement’ income, the Taxpayer had

established, “on at least a prima facie bass’ that the assessments were wrong or excessve.

(Paragraphs 45 and 46)

18. Asto “marketing” income, the judge agreed with the Board that it was different in
nature from “ commisson” income in thet it arose from various income sharing agreements entered
into by the Taxpayer with other BSL sub-group companies, which formed part of the gppendices
to the Stated Case. In his view, such income was received for introduction of custom to the
executing office rather than the Taxpayer permitting itself to be interposed in the reevant trades.
(Paragraphs 47 and 48) He went on to say this (at paragraph 49):

“Given that theintroduction wasto BSL subsdiariesin the execution location, for the
purpose of executing trades of securities a that location, it seems to me that, on
balance, the operation should be regarded as having taken place in the execution
location. | therefore am of the view that thisincome, too, arose or was derived from
outsde Hong Kong ...”

19. The judge therefore answered the first two questions posed in the affirmative and
alowed the Taxpayer’ s apped.
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This appeal

20. The nub of the gpped was that the judge erred in failing to goply the principle lad
downin Edwards (Inspector of Taxes) v Bairstow [1956] AC 14. Inthat case, Lord Radcliffe
addressed the question asto when it would be gppropriate for an gppellate court to intervene when
dedling with an apped by way of case stated. The duty of appellate courtsin such appedsisclear:
gopellateintervention is required where the true and only reasonable conclusion from the evidence
contradicts the tribunal’ s conclusion, in other words, where the tribuna’ sconclusoniis’ perverse’ .
Thus if thefact-finding tribuna’ s conclusion is areasonable one, the ppdlate court cannot disturb
that conclusion even if its own preferenceis for a contrary concluson. See Kwong Mile Service
Ltd v Commissioner of Inland Revenue (2004) 7 HKCFAR 275 at 289. It is certainly not part
of thefunction of ajudgesitting asan appellate tribuna on appedals by way of case stated to assume
the role of the fact-finding tribuna and make his own findings of fact.

21. Asnoted above, the question the Board had to determine was what the Taxpayer had
doneto earn the profitsit had classified as offshoreincome and it wasincumbent upon the Taxpayer
to adduce sufficient evidence to satisfy the Board that the source of the income in question was
indeed “ offshore’ . It isrelevant to note that the Taxpayer’ s case presented on gpped to the Board
was different from the case it (through its former tax representatives) had presented to the
Commissoner. According to the Taxpayer, thiswas because* further and thorough investigeations’

had shown that many of the matters previoudy asserted asfact had been found to be “ incorrect or
unsustainable’ . In those circumstances, it was perhaps not that surprising that the Board 1ooked
particularly closdy at the evidence.

22. In that connection, | would observe that the Decison ran to dmost 50 sngle-spaced
pages. Mr Barlow who appeared for the Taxpayer, was especidly critica of the Board taking
19 months to produce it, suggesting that because of the inordinate length of time taken, the Board
hed “ lost track of the evidence and the arguments (and even its own track of thought)”. Whilst it
would have been desirable had the Board been able to deliver the Decision sooner, it has to be
bornein mind that the professionalswho st on Boards of Review do so on apart-time bass. Inmy
view, the Decision was admirable in its comprehensveness and its detailed andysis of the evidence
adduced. It dedt painstakingly and meticuloudy with each piece of relevant evidence, making
pertinent and probing observations which reveded the logic behind the Board' s thinking and
conclusons.

23. Asthejudge recognised, correctly in my view, the central question for the Board was
to determine the acts or operations of the Taxpayer which produced those profits. However, as
will become apparent, in the course of his judgment, the judge shifted his focus, lost Sght of the
central question and ended up adopting the approach which had been advocated by Mr Barlow
and which he had professed to reject, namely by focussing on the transactions which produced the
profit to the Taxpayer rather than the acts and operations of the Taxpayer itself which generated the
profits.
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24, The Board was not satisfied with the evidence adduced by the Taxpayer to explain
what it had done to earn the profits. It concluded, inter alia, that crucid questions remained
unanswered. Paragraph 75 of the Decision servesto illustrate the point:

“Despite the [Taxpayer’ 5| argument that research and sdles were as important as
execution of dlients trades, the circumstances and documentation relevant to the
cregtion of the sdles and the entering into contractua obligations between the Group
Contracting Party and clients were virtudly ignored in the evidence. Due to the
paucity of the evidence relating to what had transpired between the clients and the
Group and the concentration of the evidence reating to execution and settlement, we
have little idea of the relationship between the Group Contracting Party and its client
and the relationship between various Group companiesin the workflow relating to the
receipt and passing on of client orders to the executing entity. We were not sure
whether the Commission Income could be the commission paid by the client under an
Agency Brokerage service provision contract or the commission paid to an executing
entity or whether they were same. We were never sure to any degree whether the
client was directed to pay the Client Commission to the Group Contracting Party
which contracted with the client, to the Group company to which the sales desk of
that client belonged or to the executing entity or the booking entity or to any other
entity nominated by the Group. The suggested trestment of the Commission Income
and the Market Income as the same type of income did not help in thisregard.”

When it wasincumbent on the Taxpayer to satisfy the Board asto the source of its profits, could the
Board redidticdly be faulted for wanting evidence to explain the contractud or other relaionship
giving riseto the Taxpayer’ sentitlement to theincome? Put differently, assuming the Taxpayer was
not the Group Contracting Party, evenif the funds had been channdled from the client of the Group
Contracting Party through it to the execution office Stuated offshore, why wasiit thet part of those
funds became the Taxpayer’ sincome? What services had it performed to earn that income?

25. There was dso the fact that the evidence adduced was generd in nature and lacked
precision, being directed to the Asian brokerage businessasawhole. The Taxpayer was unableto
relate that evidence to the production of the profits in digpute shown in the Taxpayer’ s accounts.
Further, it was clear from the Board' s findings that the Taxpayer was conducting a number of
activitiesin Hong Kong which related directly to supporting trading outsde Hong Kong. It stands
to reason that the burden was on the Taxpayer to satisfy the Board that the profits were not or
could not be attributable to those activities.

26. Theexerciseajudgeisrequired to carry out on an gpped by way of case dated isto
seewhether the Board had gonewrong in law. If, given itsfindings of fact, the Board was entitled
to say that the Taxpayer’ scasewas not proved because it had failed to show that the profitshad an
offshore source, that is the end of the matter. Short of the Board' s decision being perverse, or,
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unless there was no evidence to support the conclusion reached, the judge may not subgtitute a
contrary concluson, much less interfere with the findings of fact.

27. Nowhere in his judgment did the judge date that the Board’ s concluson was
perverse given its findings of fact. Nowhere did he identify any error on the part of the Board.
Without doing either or both of thosethings, it was not open to thejudge to subgtitute hisown views
for that of the Board as he sought to do in paragraphs 37 to 42, 45, 47 to 49 of his judgment
summarized in paragraphs 15 to 18 above.

28. Inmy view, thejudge s approach was serioudy flawed: not only did he not adopt the
Board' sfindingsof fact asagarting point, he gppeared to assumethe Board' sfact-finding role. As
already noted in paragraph 14 above, the judge appeared to make his own findings asregards “ the
flow of payments’. In that connection, it is to be noted that the document relied on was nothing

morethan asummary of the evidence adduced by the Taxpayer asto theworkflow inreationtothe
sample trade documents for the countries listed. Indeed, the Board' s comments are dispersed

throughout the summary and were not limited to a column specificaly entitled “ NotesComments’ .
As an example, in rdation to the payment and sharing of commisson for Koreg, the Board

recorded this observation:

“[w]edo not know if whether the brokerage fee and/or the commission mentioned by
[Philip Snead] had anything to do with the Marketing Income or Commission Income
under apped. If they were related, how were they related?”’

Given those comments, it isunclear what exactly thejudge meant by treegting “ the flow of payments’

asafinding and if hewas not entitled to treat * the flow of payments’ asafinding, itisimpossbleto
say to what extent his conclusions based on the Board' sfindings would have been affected by that
aror. His finding concerning the * interpostion’ of the Taxpayer in transactions between the
ultimate client and the execution office is another example. Quite apart from the fact that he did not
havethetotdity of the documentary evidencebefore him, nor did he have the benefit of hearing the
witnesses, it was not hisrole sitting as an appe late tribunal on acase stated to make findings of fact.

29. The judge appeared to have overlooked the fact that the Taxpayer’ s task was not
amply toestablish “aprima facie caseg’ that the assessments were wrong or excessive as regards
commission and placement income. (See paragraphs 44 and 46) With respect, the question was
not whether the Taxpayer had established aprima facie case. Rather, it had to satisfy the Board
that the profitsin question had an offshore source by adducing sufficient and relevant evidence. The
question the judge should have addressed was whether, given itsfindings, it was open to the Board
to taketheview that the Taxpayer had failed to satisfy it that the profitsin question had an offshore
source.
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Hon Stone J:

30. | agreewiththejudgment of Le Pichon JA. In deferenceto theargument, | would add
afew words of my own.

31. In an atempt to get home on his contentions, Mr Barlow, who appeared for the
Taxpayer, characterized the Decison of the Board of Review as“ perversein faling to decide the
matter”.

32. | anunableto agree. | taketheview that, whilst regrettably delayed, in substancethe
Decigon, and thework that went into it in terms of the detalled andysis of the evidence, waswholly
estimable,

33. | also regard it as understandable that in terms of the evidence presented to it the
Board of Review not only was unable to conclude that the Taxpayer had discharged the burden of
proof which lay upon it, but was unable with any certainty to perceive precisely whet it wasthéat the
Taxpayer had done in order to earn the profits classfied initstax returns as ‘ offshore income' .

34. In the circumstances perhapsit is unsurprising that this should be so. MissLi SC on
behalf of the Commissoner has referred the court to the correspondence containing the queries
raised by the Revenuein thisregard, and to the unsatisfactory and lessthan illuminating nature of the
responses from the Taxpayer.

35. For my own part, notwithstanding Mr Barlow’ s persuasive exposition, | confessthat,
without more, | found unhdpful the description of the Taxpayer’ s ‘ interpogition’ in the rdevant
transactions, and in the lack of ducidation of the scope of such * interpostion’ ; certainly | found it
difficult to appreciae why it should be sad that such  interposition’ should have taken place
offshore in each of the locations, as the Taxpayer contended.

36. The condderable sums of money at issuein this case presumably did not descend on
the Taxpayer like mannafrom heaven, but this court, much like the Board, was |eft none the wiser
astotheactivitiesof the Taxpayer which infact had merited such largesse. It followsthat | certainly
cannot accept Mr Barlow' s submission that there was only one answer that the Board could have
cometo on the materid beforeit, and that in coming to the view that it did the Board wrongly was
engaged in asearch for “ evidentid perfection”.

37. Inany event, a the end of the day perhapsthis does not greatly matter. AsLePichon
JA has emphasized, the proceedings below took the form of an appeal by way of case stated, and
iIf the conclusion of the Board of Review, asthefact-finding tribuna, cannot be described as plainly
unreasonable and contrary to the only reasonable conclusion available on the evidence— or indeed
as' peverse , whichwasthe postiontowhich Mr Barlow ultimately was driven during the didogue
between bench and bar — then an appellate court cannot disturb that conclusion even if (and it
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drikesmeasabig ‘ if’ inthis case) it otherwise would have been minded to arrive a a contrary
view.

38. Againg this procedura background, which encompasses a fairly circumscribed

discipline, it seems to me, with great respect, that the learned judge overstepped the role of the
court upon an appeal by way of case stated and succumbed to the temptation to “travel to the
evidence’, touseMissLi’ sevocative phrase, and to embark upon areclassfication of thefactsand
the subditution of his own conclusons as to the establishment of a ‘ prima facie casg

notwithstanding, as Miss Li dso pointed out, that he had not been privy to the entirety of the
evidence placed before the Board of Review nor to the argument thereon, and in the process
appears a0 to have overlooked that the crucia issue focussed not upon the transactions said to
have produced the profits, but the nature of the onshore operations/actions of the Taxpayer which
had served to generate such profits.

39. It seemsto methat on the facts of this caseit smply cannot be said that it was opento
the learned judge to be stisfied that there was no evidentid bas's underpinning the Decision of the
Board of Review, or that it was not open to the Board to cometo theview that in the circumstances
the Taxpayer had faled to discharge the burden which lay upon it of demondrating that the
assessment was excessive or incorrect.

40. In this context | accept the submisson of Miss Li that ‘ incorrect’ mugt include
demondtrating by cogent evidence that the Taxpayer’ s operaiong/activities giving riseto the profits
were conducted offshore, whereas in this case, as she has pointed out, the Taxpayer repeatedly
hed failed to answer pertinent questions from the Revenue, had made substantial changesto itstax
returns increasing its * offshore  profit cdlams, had repudiated the case put up by its former tax
representatives, and had informed the Board that the evidence would show the true picture, only
demongtrably to fail to adduce relevant evidence to show exactly what it wasthat the Taxpayer had
done in order to earn the profits in question.

41. In my judgment the Board was fully entitled to act as it did, and to dismiss the
Taxpayer’ s gpped on the ground that it had failed to discharge the burden of proof.

42. Looked a inthislight, it isdifficult to disagree with MissLi’ sfurther submisson that,
were the position to be otherwise, it would be open to ataxpayer to adduce evidence irrelevant to
the source of its profits or to address evidence to the wrong legal test, and thereafter to assert that
such evidence had had the effect of shifting the burden to the Commissioner to rebut the evidence
adduced and to show what were the relevant taxable activities and where they took place. Were
thisto bethe stuation, said MissLi, thiswould amount to an unacceptable taxpayer’ scharter’ , and
cannot be the proper interpretation or effect of section 68(4) of the Inland Revenue Ordinance.

43. | agree. If the taxpayer falsto discharge the statutorily prescribed burden of proof,
the taxpayer isbound to fail. Which in my view iswhat has hgppened in this case,
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