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JUDGMENT

Hon RogersVP:

1 These two appeals, which have come directly to this court from the Board of Review
by leave given under the provisons of section69A of the Inland Revenue Ordinance Cap. 112
(“the Ordinance’), were heard at the same time. Before turning to the questions raised on these
gppedlsit is necessary to set out some of the background facts.

2. Hutchison Whampoa Ltd (“ Hutchison Whampoa’) is a well-known company listed
on the Hong Kong stock exchange. It is the ultimate holding company of dl the entities that are
relevant on these appeds. Apart from its other interests, Hutchison Whampoa holds substantial
interests in various port facilities and portsin Hong Kong, Chinaand overseas. Aswith al mgor
companies, these interests are and have been held through subsidiary companies. One of those
companies has been Hutchison Internationd Port Holdings Ltd (* Port Holdings’) which isaBVI
company. HIT Holdings Ltd (“HIT Holdings’) has been an indirectly held subsidiary of Port
Holdings. Origindly HIT Holdings was not a wholly owned subsdiary because mgor outsde
companies held 22.5% of its shares.

3. In the early 1990s the port interests of Hutchison Whampoa began to expand
because of investments not only in the United Kingdom but dso in river ports in the Pearl River
Detaand degp-water portsin Yantian, in Shenzhen, and in Shanghai. This expansion was capita
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intengve. For example, even though Hutchison Whampoa only had a 62% interest in the Y antian
development its share of the anticipated expenditure in the period up until early 1997 was some
$3.8 hillion. It thus came about that proposals were made to raise money. The Board referred in
its decison to a letter from Wardley Cepitd Ltd (“Wardley”) in March1994. |n that |etter,
Wardley outlined the terms whereby it would arrange the issue of US$1.78 hillion 10 year fixed
rate debentures, to be listed on the Luxembourg Stock Exchange. This was to be part of a
transaction whereby the Hong Kong port interests would be transferred to a rew wholly owned
subsidiary. The subsidiary would usethe proceeds of the debentures as part of the finance required
to purchasethe port. 1t would seem that the purchase price contempl ated was not inflated because
in May 1994 a vauation of the port interests was obtained which put them at HK$23 hillion.

4. Wardley dropped out of the picture because their approach was thought to be too
inflexible. Instead ass stance was sought from other bankers. Banque Paribas seemsto have been
the entity that found favour and it became responsible for issuing floating rate notes, instead of fixed
rate debentures, on the Luxembourg Stock Exchange. The interest rate was to be 0.85% above
6 month LIBOR. According to the evidence of Mr Pearson, the Deputy Managing Director,
origindly Banque Paribas considered that they could sdll dl the Notes.

5. Mattersdid not work out quite as origindly contemplated. Despitetheinitid intention
to raise the totdity of the US$1.78 hillion funds externdly of the companies hed directly or
indirectly by Hutchison Whampoa that proved impossible because on 31 August 1994 Banque
Paribas wrote aletter to Port Holdings setting out the terms of a collateral undertaking to be given
by Port Holdings that one of the companies held by Port Holdings would purchase the US dollar
equivalent of HK$9.2 billion of the HK$13.4 billion floating rate note issue.

6. Initsdecison, theBoard was highly critica of the lack of evidence aout how thefina
arrangements came about. In brief, the Hong Kong port facilities were trandferred to a new
subsidiary company. Thiswas done by a sde agreement. The funds to purchase the Hong Kong
port facilities by that subsdiary came from the issue of the floating rate notes in Luxembourg and
instead of the mgority of those notes being held by outside companies after they wereissued, they
were sold by Paribas Asa Ltd (“ Paribas’), the lead manager of the issue, to another subsidiary
company which was put in funds to acquire the debentures by means of an interet-free loan. The
capita for that loan came from adividend declared by HIT Holdings consequent upon the sde of
the Hong Kong port facilities.

7. As described in the Board' s decision, HIT Holdings shareholders exchanged their
shareholding for ordinary sharesin HIT InvestmentsLtd. (“HIT Invesments’). HIT Holdingsthen
becameawholly owned subsidiary of HIT Investments. HIT Holdings entered an agreement to sell
the whole of the undertaking in the Hong Kong port facilities to a new subgdiary, namdy the
taxpayer in HCIA 15 of 2005, Hongkong International TerminasLtd (“HITL”) for HK$23 hillion.
The contract provided that the purchase price was to be paid by means of anet cash payment of
HK$10.4 hillion, an inter-group loan due to HIT Holdings of HK$6.5 hillion and an interest-free
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shareholder’ s loan of HK$6.1 billion from HIT Holdings HITL’s net cash payment of
HK$10.4 billion wasto be paid out of atota of HK$13.4 hillion which HITL wasto borrow from
another wholly-owned subsidiary of HIT Holdings, namdy HIT Finance Ltd, which wasto bethe
issuer of the notes and is the taxpayer in HCIA 14 of 2005.

8. When the floating rate notes were issued, the Listing Memorandum set out the
scheme. It provided that immediatdy following theissue and listing the net proceeds of the issue of
the notes, namely US$1.735 hillion less sdling, management and underwriting commissions and
costs and expenses, would be lent to HITL and that not only would HITL use the net proceeds of
the issue of the notes together with further borrowings of some HK$12.6 billion to purchase the
Hong Kong port facilities but that there would be an unconditiona and irrevocable guarantee by
HITL.

9. Therewere alarge number of managers of thefloating rate notes but, as already noted,
Paribas was the arranger and lead manager. Again it was disclosed in the Listing Memorandum

that Paribas had agreed to sell approximately US$1.148 hillion in principa amount of the notes
subscribed for by Paribas to Strategic Investments Internationd Ltd (“Strategic”’), which was sad

to be “a company indirectly owned by the same group of shareholders that indirectly owned the
Issuersand the Guarantors’ . It wasthen said that “ Strategic’ sholding of Noteswill be used for the
purpose of providing thelong term externa funding requirements of the HIT Group and to that end
it will condder from time to time the sde of the Notes to meet the HIT Group’ s future funding

requirements...”. It remainsto be said that Strategic wasadso aBritish Virgin Idands company and

had been incorporated on 7 March 1994.

10. As can be seen from this brief outline of what took place, there was what has been
termed acircular transfer of monies. The capital raised by theissue of thefloating rate notesby HIT
Finance waslent to HITL. It wasthen paid to HIT Holdings as part of the purchase price for the
port facilities. HIT Holdings promptly declared a dividend based upon the profit made on the sale.
Thedividendwaspaidto HIT Investmentswhich made an interest-free loan to Strategic. Strategic
used that money to discharge its obligation to purchase the notes representing the US dollar
equivaent of HK$9.2 hillion in respect of which the undertaking had been given. Strategic then
held those Notes, which congtituted valuable securities tradesble on the market. The interest
payable on the floating rate notes sold by Paribas to Strategic thus became payable to Strategic.
These floating rate notes were referred to as the Strategic Notes.  Although origindly the
Commissioner had sought to charge Strategic with tax based upon the income derived from the
notes, that attempt was eventualy abandoned because it was appreciated that no tax was payable
in repect of income received on the floating rate notes, whether by aHong Kong company, aBVI
company or any other company.

11. The Board andysed the transactions which took place on 28 November 1994,
specificaly the bank documents. It suffices to say that the bank documents namely the credit
advices, the debit advices and the bank statements show at any rate that money was transferred.
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The Board paid considerabl e attention to two credit advices from the Chemica Bank New Y ork.
Onewastimed at 9:38 am. and the second wastimed a 9:44 am. From thisit was deduced that
Strategic paid Paribas for the Strategic Notes at 9:38 am. whilst HITL paid HIT Holdings only at
9:44 am. From dl this, the Board concluded that “ no real money wasinvolved’ in the transfers
between the various accounts relating to these subsdiaries of HIT Holdings. The Board said at
paragraph 71 of its Decison:

“The evidence before usindicates clearly the existence of two paper trailsas depicted
inachart submitted by Mr Goldberg Q.C. and annexed hereto as Appendix I11. The
first paper trail congstsof the0938 Advice and the 0944 Advice. US1,148,000,000
first arrived in New York from Singapore a 0938 as a payment from Strategic to
PAL.. It returned to Singapore from New York six minutes later as a payment by
HITL to HIT Holdings. No part of that was ever remitted to Hong Kong. The
second paper trail consigts of the various credit and debit notes and bank statements.
They show that money had dlegedly moved from PAL to HIT Finance; from HIT
Finance to HITL; from HITL to HIT Holdings from HIT Holdings to HIT
Investments, and from HIT Investments to Strategic and from strategic to PAL.
Strategic had alegedly paid to Banque Paribas a 0938 when it did not have the
money to do so at that juncture. We accept the submission of Mr Goldberg Q.C. that
no real money wasinvolved in this second paper Trail. All that happened isthat on an
unknown date Strategic instructed its bank to pay US $1,148,000,000 to PAL for
value at 28th of November, 1994. That indruction amounted to no more than a
promise to pay [‘the Promise’] abeit dl parties concerned treated the Promise as
money of an amount of US $1,148,000,000. On 28" November, 1994:

(& PAL treated itsdf asrecelving the Promise;

(b) PAL trandferred the promise to HIT Finance and in return PAL received
Notes with a face value of US$1,148,000,000.

(c) PAL transferred the Strategic Notesto Strategic in satisfaction of itsobligation
to do so.

(d) HIT Financetransferred the Promiseto HITL and, in return, acknowledged its
indebtedness to HIT Finance in the sum of US$1,148,000,000;

(e HITL trandferred the Promiseto HIT Holdingsand HIT Holdingstreated itsdlf
as having been paid the US$1,148,000,000 due to it on sale of the Port;

()  HIT Holdings declared a dividend in favour of HIT Investments. Part of the
dividends was satidfied by the transfer of the Promise.
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(@ HIT Investments treated itsdf as recaiving the dividends in full and on lent the
same including the Promise to Strategic.

Strategic did not actudly have money to pay PAL until PAL had paid HIT Finance
and money had passed aroundinacircle. Atnotimedid PAL put any money into that
circle. ThePromisewasall passed between PAL, HIT Finance, HITL, HIT Holdings,
HIT Investments and Strategic. The Promise was cancelled out when the same
eventudly reverted back to Strategic as the origind promisor. The issue of the
Strategic Notes did not actudly produce any money for HIT Holdings business”

12. It is unnecessary to set out the full history of what took place after 28 November
1994. It sufficesto say that some of the Strategic Noteswere sold on the market in 1995 and some
sold later to unconnected parties. All Notes were, apparently, redeemed by the end of
November 2001. In 1996 Strategic was given the right to repay the outstanding loans to HIT
Investmentsat any time. Appropriate amounts representing interest paid under the Strategic Notes
and to HIT Finance were remitted to Paribas and HIT Finance respectively. Eventudly the
Strategic Notes were sold on the market and later redeemed by HIT Finance after HITL had
borrowed an appropriate amount from Hutchison International Limited and repaid HIT Finance.

13. The dispute arose because it isHITL’ s case that it is entitled to deduct the interest
paid to HIT Finance in respect of the loan when computing its profitsand it isHIT Finance s case
that it inturnisentitled to deduct the interest paid on the Strategic Notes when computing its profits
including the profit derived from theloanto HITL. The Commissioner disallowed the deduction of
the interest and issued additiona profits tax assessments, in one case a profits tax assessment, for
therdevant yearsonthat basisin respect of HIT Finance. The Commissioner then did the samein
respect of HITL, save that the assessments were made aternative to those of HIT Finance.

14. The Board came to the conclusion that in respect of HIT Finance section 61A of the
Ordinance gpplied. Indoing so it sought to identify the relevant transaction. In paragraph 75 of the
decison in the HIT Finance apped it referred to what were caled a wider transaction and a
narrower transaction and yet athird transaction which Mr Goldberg QC, who appeared on beha f
of the Commissioner, had submitted in the course of the proceedings. The gpproach the Board
adopted in relation to identification of the relevant transaction for the purposes of section 61A
seems to be encapsulated in subparagraph 75(d) where the Board said:

“We see no reason why the borrowing, the on-lending and the guarantee cannot be
regarded as three separate transactions. Whilst the issue was for a tota of
US$1,735,000,000, each of the Managers and Strategic (if Strategic did so
subscribe) entered into a separate transaction with HIT Finance in relation to that
portion of the issue that each had undertaken to subscribe.”
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15. Whilst the Board seems to have thus approached the matter on the basis that there
were three transactionsit said in paragraph 77(i):

“Looking at the matter globally, we have no hestation but to conclude that dl the
personsinvolved entered intoor carried out the transaction for the dominant purpose
of enabling HIT Financeto obtain atax benefit. A facadewas crested so asto enable
HIT Finance to seek a deduction, in computing Hong Kong taxable profits, the
interest supposedly payable on the Strategic Notes and in the process removing vaue
from Hong Kong free of Hong Kong tax.”

16. Having reached their concluson the Board held tha the tax benefit should be

counteracted and that al interest paid on the Strategic Notes should be disdlowed. The Board
then went on to congder the applicability of section61 of the Ordinance. Badang itsdf on the
requirement stated in the letter of 31 August 1994 from Banque Paribas that the US dollar
equivaent of HK$9.2 hillion should be purchased by one of the companies held by Port Holdings,

the Board said that it had no difficulty in identifying the Strategic Notes as separate and distinct from
the remaining Notes. In the following paragraph it said that there was never a borrowing of

US$1,148,000,000 on the basis of the Strategic Notes and that no real money ever changed hands.
The Board said that the “Strategic Notes are both atificid and fictitious” On that footing the
Board considered that section 61 applied and that the assessor should disregard the Strategic
Notes and assess HIT Finance by (dis)alowing al purported interest payable on the Strategic

Notesfor dl periodsthey wereinissue. Inrelation to the gpplication of section 16 of the Ordinance
the Board, again gpproaching the matter on the basis that no real money was raised, held that there
could be no deduction of interest since interest had not been incurred.

17. Inrelation to HITL the Board reiterated that al that had passed between the parties
was a “Promisg’ from Strategic which it said was designed to create an interest deduction in

reduction of thetax payable by HITL. The Board referred to there being an aleged borrowing by
HITL fromHIT Finance and there being apre- ordained facade with no capitd sum being involved.
Inthose circumstances the Board was of the view that al interest paid by HITL to HIT Finance on
the* dleged” principa sum of US$1,148,000,000 should be disalowed. It also applied section 61
of the Ordinance on thebasisthat HITL did not in fact borrow any money. The curious concluson
to which the Board came was that neither HIT Finance nor HITL could deduct the interest paid in
respect of their borrowings but HIT Finance had to account for the interest received from HITL

and pay tax on it without deduction of interest paid on the Strategic Notes. The Revenue sought to
dlay this outcome, which clearly exceeds what might be consdered in anyway reasonable, by

announcing that by a stroke of adminigrative munificence it would not seek to disalow both

companies interest payments. It only remains to be sad that if the Board' s conclusions were
indeed correct it isnot for the Revenue to waive recei pt of what should be alegitimate tax payment.
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Thisappeal

18. Sincethisis an goped on aquestion of law by way of case dated, it is important to
concentrate on the questions that have been raised.

Question (A)(1) in the Case Stated of HIT Finance

19. The gtarting point of this consderation must therefore be question (A)(1) in the Case
Stated of HIT Finance. That reads asfollows:

“(A) Inreétion to the Ramsay principle and Section 16 of the IRO:

(1)  whether in relation to the statement that “ no real money wasraised by
the Strategic Notes’ (paragraph90 of the Decison and amilar
satements at paragraphs 71 and 72) the true and only reasonable
conclusonis contrary to that as found by us.”

20. Thisisacurioudy worded question. If aBoard wereto find asfact that atransaction
was fictitious and that athough the Revenue had contended that no money had been raised or no
payments had been made in particular by the taxpayer itsdf but aso by others, it might be thought
that it would make afinding of fact asto that. Rather in this case the Board itself has gpproached
the matter on the bagisthet it isalegd conclusion to which it had arrived.

21. In my view, whether the statement is regarded as being alegd conclusion arrived at
by the Board or afinding of fact, it is so wrong and unsustainable that it amountsto an error in law.
Although Mr Goldberg complained that every scrap of paper had not been produced and that no
evidence had been forthcoming from Cedex, the party responsible for supervising the issue of the
floating rate notes in Luxembourg, the fact remans that it cannot be doubted that
US$1,735,000,000 of floating rate notes were issued on the Luxembourg Stock Exchange on

28 November 1994. The liging documents namely the Listing Memorandum, the Subscription
Agreement and the Agreement among Managers, al dated 23 November 1994, and the Fiscal

Agency Agreement, the Reference Agent Agreement and the Deed, all dated 28 November 1994,
wereal produced and referred to by the Board. Thereis no suggestion that those documentswere
fictitious or of no effect. Indeed, the Commissoner acknowledged their effectiveness by only
chdlenging the claim for deduction of interest on the Strategic Notes and not the claim in respect of
interest in respect of the remaining US$587,000,000 Notes taken up by the remaining managers.

22. The Board' s reference to “purported interest payable on the Strategic Notes’ in
paragraph 84 of the HIT Finance decison (and that no interest was payable), was a deduction
which on the facts the Board was not entitled to make. The fact that there was an arrangement
whereby the proceeds of the issue of the Notes purchased by Strategic from Paribas was
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channelled back to discharge the purchase price payable by Strategic does not mean that money
was not involved. The fact that a circular transaction might give rise to a suspicion that some
meanipulation was involved does not make the transaction unred. The debiting and crediting of
accounts clearly took effect and the bank was prepared to effect them even if some point might be
made that the transactions could have been arranged in a sequence that would have satisfied a
purist. Theredity isthat the Bank was assured of its money and was therefore not concerned to
see that there was credit before adebit. 1t knew full well that the accounts would be squared off
whatever the order the transactions might be argued to have been done.

23. Moreimportantly it is clear that in the chain of transactions there was the payment of
adividend by HIT Holdings. It isimpossble to hold that did not involve red money without aso
holding that there had been serious accounting deficiencies, if not fraud. As dready indicated
because of the involvement of shareholders of substance outside the Hutchison Whampoagroup in
HIT Holdings and subsequently in HIT Investments any suggestion that HIT Holdings had not had
aufficient profitsand liquidity to pay thedividendto HIT Investments after the sdle of the Port would
haveto bejudtified by far more than a conclusion that there was some circularity in the transactions.
Indeed, in considering this case generdly, sght must not be lost of the fact that the railsing of money
by the flotation of the Notes on the Luxembourg exchange, enabled HIT Holdingsto do 2 things
Firdly to redise avery substantia profit which could then be distributed and secondly to separate
the exigting port businessin Hong Kong from the business that it was developing esawhere.

24, | would conclude this aspect by pointing out that clearly there was red money. That
real money was represented by the Strategic Notes. They could be sold and, indeed they were dl
sold at some stage to raise cash.

Question (A)(2) in the Case Stated of HIT Finance
25. The next question reads as follows:
“(A) Inrdation to the Ramsay principle and Section 16 of the IRO:

(20 whether,inthelight of the Court’ sholdinginrelationto question (A) (1)
above and the facts otherwise found by us, it was open to us to
conclude that the deduction sought by HIT Finance for interest on
Notes held by Strategic was not within the ambit of the section as.

“No real money was raised by the Strategic Notes. As there was no
capita sum, no interest was payable. The " interes” was not incurred
in the production of profit. The*interest” was merely part of afacade
to achieve atax deduction” (paragraph 90 of the Decison).”



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

26. Following on what has been said above, it is clear that the answer to that question
must be in the negative. There was rea money, there was a capital sum and interest was payable.

Question (B)(3) in the Case Stated of HIT Finance
27. This question reads.
“Inrddion, in particular, to Section 61A of the IRO:

(3) whether on the facts found by us and in the light of the Court’ s holding in
relation to question (A)(1) above, HIT Finance obtained a “tax benefit” as
defined by Section 61A.”

28. Agan, thisisasomewhat oddly phrased question. Nevertheless, on the basisthat the
court is asked to consder the matter in the light of the answer given to question (A)(1) the starting
point must be that there was, dbeit circular, a series of transactions which involved real money. In
the series of transactions HIT Finance was a conduit for money. On the basis that that was red

money, it dearly lent it to HITL. Thereisno suggestion that HIT Finance had any money to lend
HITL other than money which had been raised by the issue of the Strategic Notes.

29. In the circumstances of HIT Finance' s business, the capita thet it lent to HITL was
the equivaent of its tock-in-trade. By drawing a distinction between the Strategic Notes and the
remaining Notesissued on the Luxembourg Exchange, the Board implicitly recognized the vaidity
of the cogts involved in acquiring and maintaining thet stock-in-trade in relation to the remaining
Notes other than the Strategic Notes. Indeed, there was no suggestion that the costsinvolved in
relation to the Notes, other than the Strategic Notes, was anything other than proper.

30. What seemsto bethe difficulty in the matter isnot that therewas acircular transaction
which enabled HITL to purchase the Port and HIT Holdings to redise a profit ad declare a
dividend, but whether there was maintenance of the Strategic Notes at atime when they could have
been redeemed and or dternatively, perhaps, the issue of the Notes was in excess of what was
required for business purposes. By concentrating, as the Revenue and the Board have done, on
some notion that there was afictitious transaction and that no real money was involved, the Board
has not considered what appear to be the relevant considerations. Those considerations include
whether it was necessary to issue the amount of Notes that were issued; was it necessary for HIT
Investments to keep the whole of the dividend from HIT Holdingsin astate where it could be used
to finance new developments by, s0 to speak, parking it with Strategic; could HIT Investments
have lent some or al of the dividend to ether HIT Finance or HITL on an interest free bass and
whether some of the Notes could have been redeemed earlier than they were.

Question (B)(4) in the Case Stated of HIT Finance
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3L That question reads:

“Whether, on thefactsfound by usand in thelight of the Court’ sholding in relation to
question (A)(1) above, it was open to us to conclude, having regard to the seven
factors set out in Section 61A(1) that the sole or dominant purpose was to obtain a
“tax benefit” (as defined) for HIT Finance”

32. Again here the difficulty with the question is thet it is predicated on the answer to
question (A)(1). Since the Board has dedlt with the matter on the basis of the transaction being
fictitious and there being no re money and since that finding cannot stand, the answer to this
question mugt, again bein the negative.

Question (C)(5) in the Case Stated of HIT Finance
33. This question reads.
In relation, in particular, to Section 61 of the IRO:

(5) whether, on the facts found by us and in the light of the Court’ s holding in
relation to question (A)(1) above, there was any transaction which reduced or
would reduce the amount of tax payable by HIT Finance as required by
Section 61.

34. Apart from thefact that thisquestion is predicated on the answer to the first question,
the closing words of this question bring into focus the importance of the correctness or otherwise of
thefindingin relation to thewhether the transaction or transactionswerefictitious. Section 61 of the
Ordinance reads:

“Where an assessor is of opinion that any transaction which reduces or would reduce
the amount of tax payable by any personisartificid or fictitious or that any digpogtion
Isnot in fact given effect to, he may disregard any such transaction or disposition and
the person concerned shall be assessable accordingly.”

35. Asadready noted the Board' sfinding that money wasraised by Strategic Noteswhich
were both artificid and fictitious is not merdly unsustainable but so demonstrably wrong as to
condtitute an error in law. In those circumstances the only answer to this question can be in the
negative. The ample point isthat there remains no sustainable basis upon which it can be sad that
there was a transaction which was artifica or fictitious.

Question (C)(6) in the Case Stated of HIT Finance
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36. Thisquestionisvery smilar to the previous question and isanswvered in the same way.
It reads:

“Whether, on the factsfound by usand in thelight of the Court’ sholding in relation to
question (A)(1) above, it was open to us to conclude that the “ Strategic Notes are
both artificid and fictitious’.”

Question (D)(7) in the Case Stated of HIT Finance
37. This question comes under a category which has been headed “ Generally” and reads:

“Whether it is parmissble, in goplying Section61A. Section 61 or the Ramsay
principle and Section 16 to the facts of this case, to exclude the deduction for tax
purposes of interest shown as payable by the taxpayer in its computations, whilst
leaving the income shown as arisng in the taxpayer’ s computations assessable to
profits tax without a deduction for al the interest so shown.”

38. Thereferenceto“thefactsof thiscasg’ issomewhat ambiguous. If itisareferenceto
thefactsasfound by the Board, then for the reasons which have dready been given, the answer to
the question must bein the negative. Furthermore, the factsfound by the Board that are sustainable
do not indicate any reason why HIT Finance should not be in a podtion to deduct the cost of
acquiring the capital whichisbeing on-lent to HITL. Asdready noted, there is no suggestion that
HIT Finance had any money of its own and in the absence of any finding that the borrowing and
on-lending by HIT Finance was an unnecessary interposition of astep there would be no scope for
the application of the Ramsay principle.

39. Furthermore, in the gpplication of the Ramsay principle it would be surprisng if the
conclusion werereached that the amount received inincome generated by thelending of the amount
by HIT Finance were not treeted in the same way as the expenses incurred in raising that money.
The essence of the Ramsay principle is to disregard unnecessary transactions, not to manipulate
accounts in away that partidly acknowledges the existence of atransaction and at the same time
rgectsit.

40. For the reasons aready given, section61 of the Ordinance would appear to be
ingpplicable. Inrdation to section 61A of the Ordinance, on the conclusion reached by the Board
thereisthe added conundrum that it is difficult to discern arationa basisfor the Board, after coming
to the conclusion that there was no red money involved in the whole transaction and that it was all
fictitious, holding that tax should be chargeable on any sums received by HIT Finance from HITL.
OntheBoard' sconclusion such sumscannot have condtituted interest because there was no capita
lent or borrowed. If the Board' s findings stood, the payments could only have been gifts or
perhaps payments made under a mistake of fact and liable to be repaid.
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41. The sugtainable facts found by the Board do not inevitably give rise to the concluson
that there was atax benefit nor that it was the sole or dominant purpose of one of the partieswho
entered or carried out the transaction to obtain atax benefit. In the judgment in Commissioner of
Inland Revenue v Tai Hing Cotton Mill (Development) Limited CACV 343 of 2005,

22 December 2006, | reached the conclusion that the capital cost of stock-in-trade cannot be
consdered a tax benefit for the purposes of section61A of the Ordinance, if the use of that
stock-in-trade results in the generation of income which forms the basis of the assessment of the
relevant profits. The matter, however, may be different in relation tothe cost of long-term financing
commitments.  Although the cost of the financing may fal within the provisons of dlowable
deductions under section 16(2) of the Ordinance, financing, whether it be the financing of the cost
of stock-in-trade or any other expenditure, isnot an inseparable and integra part of the process of
acquisition and disposa of stock-in-trade.

42. The point that fals to be decided here is whether in relation to a business which
consgsof lending money the cost of raisng and maintaining the money to be lent comes within the
same category as acapital cost of acquisition of stock-in-trade. Although | have some sympathy
for the point of view, | condder that grictly speaking it doesnot. That said | find it difficult to see
how acompany that carries on abusiness that conssts solely of borrowing money and lending it at
a higher rate of interest can be sad to be gaining a tax benefit when it incurs interest cods.

Section 61A of the Ordinance is directed to a tax benefit being obtained by the taxpayer. The
taxpayer in the circumstances of afinance company is not obtaining atax benefit by paying interest.
It may be that some other party gains a benefit by receiving that interest, particularly if it does not
haveto pay tax on theinterest received, but that the sectionisonly directed to atax benefit accruing
to the taxpayer and not anyone else. Hence, unless there are other grounds for impugning the
transaction, the cost incurred by HIT Financein raising the capita sumto be used for on-lending to
HITL did not comewithin the meaning of tax benefit. It wasthe equivaent of the cost of acquisition
of stock-in-trade.

43. Evenif one wereto say, tendentioudy using the words of Cross J, that there was tax
benefit Smply because the interest was an amount that could be used is assessing the taxable profits,
there has been no identification in the Board' s decison of the party said to have had the sole or
dominant purpose of the taxpayer receiving atax benefit nor of the factors that would give rise to
that concluson.

Question (D)(8) in the Case Stated of HIT Finance

44, Thefind question in the HIT Finance gpped was.
“Whether, on thefactsfound by usand in thelight of the Court’ sholding in relation to
question (A)(1) aboveand the law determined by usor thelaw that should have been

determined, there were any grounds in law for dismissing the gpped's and upholding
and increasing the assessments.”
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45, Again, since this question is predicated upon the answer to question (A)(1) that
question must be answered in the negative. 1t does not necessarily preclude any conclusion that the
Board should have dismissed the gppedls if other facts had been found.

Question (A)(1) in the Case Stated of HITL
46. Thefirst question in relation to the HITL appeal reads:
(A) Inrdation, in particular, to Section 61A of the IRO:

(1) whether, inthelight of the Court’ sholding in relation to question (A)(1)
in the Case Stated of HIT Finance and the facts otherwise found by us,
HITL obtained a* tax benefit” as defined by Section 61A.

47. Inthelight of the answers given above, consideration hasto be given to the other facts
found by the Board. In thisrespect the most important matter isthe long-term finance commitments
entered into by HITL. For the reasonswhich | shdl give in paragraphs 50 and 52 below | would
answer this question in the negative.

Question (A)(2) in the Case Stated of HITL
48. This question reads.

“(A) Inréation, in particular, to Section 61A of the IRO

Whether it was open to us to identify a transaction as being the borrowing of money
by HITL from HIT Finance and then to disregard or exclude the same under
Section 61A (and Section 61) whilst leaving HITL in the position of having acquired
the Port on the terms on which it, in fact, did s0.”

49, The firg point to be noted here is the maiter of the identification of a transaction.

Mr Goldberg contended in this court, asindeed before the Board, that it was open to the Revenue
to identify atransaction right up until the closing stages of the case, if necessary before the Court of
Find Appea. What course the Court of Find Appea might takeis not ameatter for this court, but
asregards the presentation of casesin thiscourt | consder it isincumbent on the partiesto present
aconsagent case. Obvioudy minor dterations to the wording of propositions can be made, but |

seeno basisuponwhichit would beright to allow such aperipatetic approach to the formulation of
a case Whether it be by the Revenue or anybody else.
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50. For the reasons aready expounded, namely that the Board' s conclusion, asto there
being no redl money and the trangfer of money being fictitious, is unsustainable section 61 of the
Ordinance is ingpplicable. The borrowing of money by HITL from HIT Finance could only be
disregarded under the provisions of section 61A(2) of the Ordinance if not only were it held that
there had been atax benefit but also that the sole or dominant purpose of one of the parties who
entered into or carried out the transaction was that HITL would receive that tax benefit. In this
respect it must be noted that if, according to the question posed the transaction is narrowed down
to “the borrowing of money by HITL from HIT Finance’, then the intention of any other party
which was not party to that transaction, for example HIT Holdings or Port Holdings, would be
irrdlevant. On the sustainable factsfound by the Board it would be impossible to conclude that the
sole or dominant purpose of HIT Financein lending the money to HITL had beenthat HITL should
recelve atax benefit. It wasobvioudy anatura consegquence of the payment of interest incurred in
the course of businessthat that payment should be taken into account for the purposes of ng
tax. But that does not mean that it was the sole or dominant purpose of the lending company that
the borrowing company should gain atax benefit. Likewise, amilar condderationsgoply in rdation
to the borrower, namely HITL.

Question (A)(3) in the Case Stated of HITL
51. The question posed hereis:

“(A) Inreation, in particular, to Section 61A of the IRO

whether, on the facts found by us and in the light of the Court’ s holding in relation to
(A)(1) above, it was open to usto conclude, having regard to the seven factors set out
in Section 61A (1) that the sole or dominant purpose wasto obtain a“ tax benefit” (as
defined) for HITL.”

52. If in framing the question of the Board did o on the basis that the transaction was the
borrowing and lending of money between HITL and HIT Finance, the same conclusion follows as
above. If, however, the question has been put on the basis that the transaction in question was the
series of transactionsasoutlined in paragraphs 5to 10 and above, asaready referred to, | consider
that has not been made out on the sustainable facts found by the Board. Looking & the wider
picture for the reasons set out in paragraph 30 above the facts have not been considered which
would be necessary if the conclusion were to be reached that it was the sole or dominant purpose
of Port Holdings, or any other company in the Hutchison Whampoa Group. As aso noted above
before any conclusion asto sole and dominant purpose can be reached in relation to the transaction
it is very important to identify the transaction. If it is the wider fransaction the significance of the
redisation of aprofit in HIT Holdings and the separation of the port businesses are factors which
cannot be ignored.
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Questions (B)(4)and (5) in the Case Stated of HITL
53. These questions are directed to section 61 of the Ordinance. They read:
“(B) Inréation, in particular, to Section 61 of the IRO:

(4)  whether, onthefactsfound by usandin thelight of the Court’ sholding
in relation to (A)(1) above, there was any transaction which reduced
or would reduce the amount of tax payable by HITL as required by
Section 61.

(5)  whether, the true and only reasonable concluson is contrary to that
found by us asfollows:

“HITL did not in fact borrow money from HIT Finance to the extend
of US$1,148,000,000. Thealeged borrowing was merely part of the
facade to secure an interest deduction”. (Paragraph7 of the
Decigon)”

54, The answers to these questions follow what has dready been said in respect of
Quedtions (C)(5) and (6) in respect of HIT Finance. Section6l is ingpplicable because the
Board' s bag's for saying that the transactions were artificid and fictitious is unsusainable. The
answer to Question(B)(4) mudt, therefore, be in the negative and Question(B)(5) in the
affirmative.

Question (C)(6) in the Case Stated of HITL

55. This is again a curious question which, in effect, asks whether the Decison of the
Board was correct in thelight of the answer to Question (A)(1) inthe HIT Finance case. It reads.

“(C) Genadly:

(6) whether, onthefactsfound by usandinthe light of the Court’ sholding
in relation to (A)(1) above, there were any grounds in law for
dismissing the gppedls and upholding and increasing the assessments’

56. Agan, the answer to this question must be in the negative. Usudly appeds are
approached on the footing that the Court determines whether there are grounds for dlowing an
apped, abeit section 68(4) of the Ordinance places the burden of proving that the assessment
appeded againg is excessive or incorrect on the taxpayer. Be that as it may, for the reasons
aready stated the facts upon which the Board based its decision cannot stand and the Board did
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not find any other facts which would have made the redevant sections, namely 16, 61 and 61A,
gpplicable.

Question (C)(7) in the Case Stated of HITL

57. This question is directed to whether, the Board having held that the payments by
HITL had to be taken into account as interest paid to HIT Finance for the purposes of caculation
of HIT Finance stax liahility, it was open to the Board to hold that those payments could not be
used in the computation of HITL’ stax ligbility. The question reads.

“Whether, having found that Section 61A and 61 gpplied in the case of HIT Finance,
S0 asto charge that company to tax on the sums shown inits computations as interest
paidtoit by HITL, it was open to us, on the bass of the same facts and reasoning, to
find that they aso gpplied in the case of HITL so asto exclude or limit its deduction
for the same sums shown in its computation aspaid by it asinterest; and especidly o
having regard to the fact that al assessments on HITL have been rased in the
aternative to those on HIT Finance.”

58. That question, however, seemsto beinapplicable or at the very least, wrongly framed.
It does not appear that there was ever any dispute by HIT Finance that it had to take into account
the receipt of payments of interest by HITL. Thedisputein HIT Finance' s case was asto whether
HIT Finance was entitled to take into account the payments of interest on the Strategic Notes. The
Board held that section 61 and 61A prevented HIT Finance from so doing. What, perhaps, the
Board might have asked was whether, in the light of its holding that there was no real money which
passed from HIT Finance to HITL, any payments made by HITL to HIT Finance could be
regarded as interest payments or otherwise payments received in the course of business which
would be taxable rather than smply gifts.

Conclusion

59. In the circumstances, having answered the questionsraised in the two Cases, | would
alow these appeals and remit the matter to the Board accordingly. | appreciate that in answering
the questions raised, the unsatisfactory nature of the case stated procedure may be highlighted. As
Is explained in paragraph 244 of Le Pichon JA’s judgment, the case stated procedure does not
encompass afurther fact finding role by theBoard. | would, nevertheless, give liberty to the parties
to apply for any further or other directions as they may deem gppropriate.

Hon Tang VP:
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HITL’ sappeal
Introduction
60. ThisisHong Kong Internationd TermindsLimited s(“HITL”) apped by way of case

stated under section 69A of the Inland Revenue Ordinance, Cap. 112, from the Board of Review
to this court.

61. HIT Holdings Ltd (“HIT Holdings’) was prior to 28 November 1994 known as
Hutchison International Terminas Ltd, hence HIT.

62. HIT Holdings was the owner and operator of Kwai Chung Terminas4, 6 and 7.
63. Asaresult of therestructuring in 1994, HIT Holdings (i) sold Kwa Chung Terminds

4, 6 and 7 (“the Port”) to HITL; ii) acquired interests in, inter dia, the container port to be
congructed in Y antian PRC, (iii) becameawholly owned subsidiary of HIT InvestmentsLtd (“HIT
Investments’).

64. Hutchison Whampoa Ltd (“HWL") was the ultimate holding company of dl theHIT
companies aswell as Strategic Investments Ltd (* Strategic”). The other HIT companiesare HIT
Finance Ltd (“HIT Finance’), wholly owned by HIT Holdings HIT Invesments Ltd (“HIT
Invesments’), the immediate holding company of HIT Holdings as from 25 November 1994.

65. This gppea concerns the tax consequence of the way in which the acquigtion by
HITL of the Port was financed.

Background

66. By the Sale and Purchase Agreement dated 28 November 1994 (“ the Port Purchase
Agreement”), HITL purchased from HIT Holdings, the assets employed in or reating to the
business formerly carried on by HIT Holdings at Kwa Chung Container Port Terminals4, 6 and 7
(“thePort™), together with other assets and subject to ligbilities of that businessfor a purchase price
of HK$23 hillion. Clause 3 of the Port Purchase Agreement provided that the consideration of
HK$23 hillion was to be paid in the following manner:

(@ HK$10,394,275,824 " shdl be payableforthwith by [HITL] to [HIT Holdings]
upon [HITL] recelving from [HIT Holdings] written demand to pay the same’.
HK$10,394,275,824 was equivdent to US$1,345,833,493.97 a the
applicable rate of exchange.

(b) HK$6,100,000,000 shdl be payable by [HITL] issuing an interest fee
subordinated loan note in that amount to [HIT Holdings].
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() HK$6,505,724,176 shal be payable by HITL to HIT Holdingsin aform of a
back to back loan note whereby HITL undertook to pay interest and capitd to
HIT Holdings sufficient enable HIT Holdings to pay and repay banks on
borrowings which it had occurred.

67. Completion was to take place on 28 November 1994, or such later date as the
partiesmight agreeinwriting prior to completion. Clause 6 of the Port Purchase Agreement further
provided that following completion, the agreement should be deemed to take effect from the start of
business on 1 June 1994.

68. We are only concerned with the payment of HK$10,394,275,824.

69. ItisHITL’ s Casethat it paid HK$10,394,275,824 to HIT Holdings on completion
by means of aloan of US$1,735,000,000 (after deduction of expenses which | ignore for the
purpose of thisjudgment), madeby HIT Financeto HITL at interest of 1% over 6 months LIBOR.
Thisloan is evidenced by aloan note dated 28 November 1994.

70. HIT Finance on its part was able to make the loan to HITL as the result of the
issuance of guaranteed floating rate notes (“ the Notes’) listed on the Luxembourg Stock Exchange
with a face vaue of US$1,735,000,000 which at the applicable rate of exchange, was the
equivalent of HK$13,400,000,000. Interest on the Notes was payable at the rate of 0.85% per
annum over 6 months LIBOR. Subject to earlier redemption, the Notes were due to mature 10
yearsfrom theissue date. The due and punctua payment of principa and interest in respect of the
Notes were unconditionaly and irrevocably guaranteed by HITL and irrevocably guaranteed by

another associate company, Lunogo Limited (a member of the HIT Group, which held cash and
marketable investments financed by a subordinated loan from HIT Holdings) to the extent of

HK$500,000,000.

71. The Notes were arranged by Paribas AsaLimited (“PAL”). It isimportant to note
that although PAL undertook to subscribe for US$1,208,000,000 of the Notes, Strategic agreed
to buy approximately US$1,148 million of the Notes from PAL.

72. As areault of this arrangement, Strategic eventualy purchased US$1,148 million of
the Notes, which can for convenience sake be referred to as the Strategic Notes. However, as
admitted by HITL, the purchase by Strategic of the Strategic Notes was financed by a circular
transaction involving HITL. Thetransaction is circular, thus the Board held that “ no red money”

wasinvolved and essentidly for that reason disalowed the deduction. Asthe paper trail conducted
by the Board showed, Strategic had no money to buy the Strategic Notes until it waslent the money
by HIT Investments;, HIT Investments relied on the dividend of US$1,255,938,818.47 from HIT
Holdings, HIT Holdings pad the dividend out of the pat payment of purchase price
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(US$1,345,833,493.97) by HITL. HITL in turn was lent the proceeds of the Notes by HIT
Finance (US$1,735,000,000) which included the payment by Strategic for the Strategic Notes.

73. HITL has made a subgtantia profit from its operation of the Port. The amount of
profit (chargeableto profitstax) for al yearsthat are the subject matter of the assessmentsraisedis
asfollows

Year HK$
1995/1996 1,438,562,721
1996/1997 2,422,776,308
1997/1998 2,734,908,928
1998/1999 2,435,427,181
1999/2000 2,626,916,252
2000/2001 2,412,687,765
74. In computing and caculating its profits, a deduction was made by HITL for the

interest paid to HIT Finance.

75. HITL haspaidinterest at 1% over LIBOR inrespect of US$1,735 million. However,
the deductibility of interest in respect of only $1,148 million (represented by the Strategic Notes) is
inissue. The Revenue accepted that interest in respect of the balance is deductible. To me, the
essentid difference between the Strategic Notes and the balance of the Notes is that the Strategic
Notes were purchased by Strategic, a company within the HWL Group. This may be important
when one comesto consider whether it was part of atransaction to avoid or reduce liability to tax.
The Commissioner in hisdetermination held that section 61A applied and the deduction should be
disalowed. On appedl, the Board held that the deduction should be disallowed under section 61 as
well as under section 61A.

76. On HIT Finance s part, it has paid tax on the 0.15% difference in the interest.
However, the Commiss oner has disalowed the deduction of theinterest which HIT Finance had to
pay on the Strategic Notes. The Board has affirmed that decison. That isthe subject of HCIA 14
of 2005.

77. Strategic on its part received interest income on the Strategic Notes and made some
profits on the sdle of the same and paid dividendsto its shareholder. Theinterest incomeit derived
from the Notes is the subject matter of a further related apped by Strategic in Appea No. B/R
47/03. However the assessment was abandoned before the Board.

78. Thus, thisis one of two gppeas which were heard by us. The other gpped was by
HIT Finance (HCIA 14 of 2005). The Revenue chose to put its case againgt HIT Finance at the
forefront, and regarded the assessments againgt HITL as an dternative, such that in the Revenue s
HITL determination dated 30 May 2003, it said in respect of its determination againgt HIT Finance
that “if this determination [i.e. the determination againgt HIT Finance] is correct, the dterndtive
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assessments raised on HITL [Fact (47)] should be cancelled. However, if the determination is
incorrect, it would be necessary to determine whether the aternative assessments should be
alowed to stand” para 3(1) at page 28.

79. However, by the time of apped came before by the Board, the Revenue no longer
regarded the assessments against HITL as aternatives. Indeed, according to Mr Goldberg, the
Revenue was entitled to enforce the assessments againgt both HIT Financeand HITL,, and that HIT
Finance and HITL werefortunate that the Revenue had indicated that it would not seek to recover
from both.

80. At the hearing before us, asit was before the Board, the caserelating to HIT Finance
was argued fird. Little was added in respect of HITL’ sapped. Indeed, Mr Goldberg' s skeleton
submission covered both gppeds and little distinction was made between them.

8l | said during the hearing that | thought it would have been morelogicd to ded with the
assessmentsagaing HITL firdt, seeing that it was HITL which made the profitsand paid the interest
which became the profits of HIT Finance.

82. Onreflection | balievethe order in which the Revenue has chosen to ded with thetwo
companies has obscured some important points.

83. It isimportant to note that section 16 was not invoked in the Determination against
HITL. Nor by the Board. The Board' s decison against HITL was based on section 61 and
section 61A. However, in Mr Goldberg' s skeleton submission before us which, as | have said,
dealt with both appedls, it seemed that the Revenue' scaseagaingt HITL was aso based on section
16.

84. Itisundeniable, indeed, implicitly recognized by the Revenue, that HITL hasacquired
the Port and borrowed and paid money in respect of the Port. Thus, interest on the non-Strategic
portion of the Notes, has been alowed to be deducted under section 16. That could only have
been done on the bas s that those were moneys* borrowed by [HITL] for the purpose of producing
such profits’ (section 16(1)(a)) and that such interest were* outgoings and expensesto the extent to
which they areincurred by [HITL] in the production of profits’ (section 16(1)). The principd sums
in respect of which such deduction was alowed included, not only the difference between
US$1,735,000,000 borrowed from HIT Finance and US$1,345,833,493.97, being the
HK$10,394,275,824 payable under the Port Purchase Agreement, but aso the difference
between US$1,345,833,493.97, the amount paid by HITL to HIT Holdings, and US$1,148
million, the amount of the Strategic Notes.

85. Thus, the redlity of the purchase of the Port by HITL and HITL’ s payment of the
relevant consderation for the Port cannot be disputed. Nor that HITL pad interest out of its
earnings from the Port.
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86. The only question is whether the Board was right in its concluson that “no red
money” was involved in the Strategic Notes, S0 that insofar astheloan from HIT Finance included
the proceeds from the Strategic Notes, that part of the loan was unredl.

87. Mr Gardiner submitted on behaf of the taxpayer that it is clear that the intention was
that the fund flow expected on 28 November 1994, should start with payments of US$1,735
million from al the subscribers, including PAL as to US$1,208 million less PAL’ s expenses, and
that the various other transactions would occur so that from those proceeds of the note issue and
the other transactions, Strategic would be put in funds to purchase US$1,148 million of the Notes
which it had agreed to acquire from PAL.

88. According to the documents produced by HITL, HIT Finance was credited with the
proceedsfrom Strategic’ spurchase of the Strategic Notes by “the 0938 Advice’. However, asthe
Board noted HITL only paid US$1,345,833,493.97 to HIT Holdings by thetelex transfer of 0944
[the 0944 Advice].

89. On such evidence the Board concluded that there was “no red money” and the
Strategic Noteswere never paid for. It aso heldthat HITL never borrowed what was supposed to
have been the proceeds of the Strategic Notes.

0. In my view, absent a bridging loan, Strategic was unable to pay for the Strategic
Notes until after HITL had been lent the proceeds of the Notes by HIT Finance which in turn
depended on payment by Strategic for the Strategic Notes.

91. The Board said in relation to section 61A that “HITL did not in fact borrow any
money from HIT Financeto the extent of US$1,148,000,000. The aleged borrowing was merely
part of the facade to secure an interest deduction.” para. 7. And in relation to section 61A that:

“5. Having regard to thefact that the alleged borrowing by HITL from HIT Finance
was part of a pre-ordained fagade; the fact that it created in form a loan
relationship but in substance aclaim for interest deduction when no capital sum
was involved; the fact that but for section 61A HITL would have secured a
reduction of its assessable profits, the fact that the financia position of HITL
may reasonably be expected to be weakened by the transaction; the fact that
vaue would move out from Hong Kong in favour of Strategic and the fact that
between persons dedling with each other at arm’ s length one would expect red
money passing in support of any loan, we conclude that HITL entered into the
transaction for the dominant purpose of obtaining atax benefit.”

92. Much of the arguments advanced by the Revenue before the Board was directed
towards:
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1) thedrcularity of the movement of funds, and

2) an gpparent inconsstency between two telexes “the 0938 Advice’” and “the
0944 Advice’, between Banque Paribas, and its bank, Chemica Bank of New
York, on the other rend, and on the other, the cash flow flowing from the
contractual documentation and the ingtructions given by the various companies
involved to the bankers.

93. However, | agree with Mr Gardiner that the circularity is not determinative of any
issueinthisapped. Thefollowing words of Lord Millett in Peterson v Commissioner of Inland
Revenue [2005] STC 448 at 460 explain why:

“[45] The circular movement of money sometimes concedls the fact there is no
underlying activity a dl. But each of the payments in the circle must be
examined in turn to see whether it discharged a genuine liability of the party
making the payment. It does not matter whether externad funds were
introduced into the circle or whether cheques were handed over and duly
honoured. 1f the money movements did not discharge a genuine liability the
introduction of externd fundswill not saveit; if they did, their absence will not
affect it. In either case the payments are interdependent, in the sense that
each of the payments is dependert on the receipt which funds it and each
recel pt on the payment by which it is funded.”

94, As| have sad, it is uncontrovertible that pursuant to the Port Purchase Agreement,
HITL had acquired assets from HIT Holdings and that the relevant part of the consideration was
paid on 28 November 1994, and that it was able to do with the monieslent to it by HIT Finance.
Theimplicit acceptance up to the hearing before the Board in relation to HITL, that some interest
was deductible under section 16, is consgtent only with that view.

95. There was nothing unredl about the so-caled Strategic Notes. On the evidence, it is
quite clear that such noteswere eventualy sold into the market and ultimately redeemed. Whatever
the Board might have meant by “ no red money”, it isclear that the Strategic Notes had legd aswell
ascommercid effect.

96. Mr Gardiner further submitted that the telexes might have been sent in the wrong
order, and, if so, that was an error on the part of the Chemica Bank and HITL was not responsible
for it.

97. Mr Goldberg submitted on the other hand, that error or not, at the time Strategic
“pad’ for the Strategic Notes it had no money. So it isbasicdly part of the circularity argument.
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98. Inthe absence of evidencefrom PAL or Chemica Bank, | cannot conclude that there
was any error in the order of the telexes. Nor do | think that mattered. As| seeit, the difficulty
about the order of the payment isinherent initscircularity. Asexplained above, Strategic could not
pay for the Strategic Notes, unlessHITL had paid the purchase priceto HIT Holdings, and HITL' s
ability to pay depended on the proceeds of the Notes (including the Strategic Notes) being made
avalableto it by HIT Finance.

99. But, thecommercid and legd redlity wasthat the circular transaction was intended to
be carried out on 28 November 1994 and that at the end of that day, it had been carried out. So
that HIT Holdings could not say at the end of the day that it had not been paid the relevant purchase
price. Nor that it had not declared adividend to HIT Investments. Nor could HIT Investments say
that it had not recelved the dividend or not made the loan to Strategic. Nor that HITL had not
borrowed from HIT Finance. And so on.

100. Sofar asthe partieswere concerned, and in thiscontext | include Banque Paribasand
the Chemica Bark, it could not be said that at the end of the day on 28 November 1994, the loan
transaction had not been effectively concluded. | do not see how the Chemicd Bank, Banque
Paribas, or any of the other parties could be heard to say in any court of law that no loan had been
made or that no payment had been effected. Nor would | agree with Mr Goldberg that since the
burden of proof isonthetaxpayer, the taxpayer could be said to havefailed to discharge its burden.
It isnot suggested that gpart from the possible tax consequence, the absence of “money” can have
any other consequence.

101. The Board demonstrated that the paper trails showed that there was a 0938 advice
which evidenced payment from Strategic to PAL, from Singgpore to New York, which then
returned to Singapore from New Y ork 6 minutes later at 0944 as a payment from HITL to HIT
Holdings. But | do not believe that mattered at dl. It is not in digoute that the funding of the
transactions|leading to Strategic’ s acquisition of US$1,148 million of the Noteswas circular in that
Strategic would have had to be put in funds by HIT Finance borrowing the full amount of
US$1,735 million, lending on the same to HITL and so on, to enable Strategic to purchase those
Notes. Indeed, Mr Goldberg did not suggest that if this had been avendor financed sde, and the
vendor and the purchaser were dedling & arm’ slength, the fact that the payment was circular would
without more render the loans or payments unredl.

102. Peterson v Commissioner of Inland Revenue [2005] STC 448, was a case on

section 99 of the New Zealand Income Tax Act 1976, a genera anti-avoidance provison, and
whichinvolved circular payment since part of the payment for thefilmsto be producedwas paid for
by the investors out of anon recource loan made by lenders, to whom the loan was returned by the
film production company. No point was taken about the circularity of payment, dthoughin relation
to one of thefilms:
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“... it could be said that the investors did not merdly indirectly procure the lender to
meake the loan by paying money to the production company but the lender’ s ability to
lend money to the investors depended on the indirect receipt of money from them.”
per Lord Millett at para. 50

That did not affect the deductibility of the expense of money incurred by the taxpayer.

103. With respect to the Board, their concentration on the source of the money and the
order of the telexes diverted their attention from the red issues before them.

104. As| seethem, thered issues are:

1) whether the interest paid by HITL to HIT Finance is deductible under section
16.

2) if S0, isit otherwise covered by section 61 or section 61A.
105. Section 16 provides:.

“(1) Inascertaining the profits in respect of which a person is chargesble to tax
under this Part for any year of assessment there shall be deducted dl outgoings
and expenses to the extent to which they are incurred during the basis period
for that year of assessment by such person in the production of profitsin
respect of which he is chargeable to tax under this Part for any period,
induding-

(@ wherethe conditions set out in subsection (2) are satisfied, sums payable
by such person by way of interest upon any money borrowed by him for
the purpose of producing such profits, and sums payable by such person
by way of legd fees, procuration fees, stamp duties and other expensesin
connection with such borrowing;”

106. The condition which hasto be satisfied in subsection (2) so far asHITL is concerned
is paragraph (c):

“(2(c) the money has been borrowed from a person other than a financia
Ingtitution or an oversess financia indtitution and the sums payable by way
of interest are chargeable to tax under this Ordinance;”

107. Sofar asHIT Financeisconcerned, the condition to be satisfied under subsection (2)
Is paragraph f(ii) by virtue of the listing of the Notesin Luxembourg.
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108. So far as section 16 is concerned, and the Ramsay principle, the Board had
proceeded on the basis that:

“... noreal money wasraised by the Strategic notes. Astherewasno capital sum, no
interest was payable. The* interest’” was not incurred in the production of profit. The
‘“interes’ was merely part of afagade to achieve a tax deduction. The deduction

sought is clearly not within the ambit of section 16.” see para. 9 of the decision in

D97/04 which was repeated in D98/04.

109. Although section 16 was not relied on so far as HITL was concerned before the
Board, Mr Goldberg argued the apped before us on the basisthat HITL could not have deducted
the interest under section 16.

110. That was his argument in relation to HIT Finance, before us as well as before the
Board, and the Board decided againgt HIT Finance, on the basisthat theinterest incurred by HITL
was not deductible under section 16.

111. Inthe HIT Finance Determination the Board emphasized that HK$10,394,275,824
wasonly “ payableforthwith ... on written demand’ , and that no document evidencing such written
demand on HITL was produced. But it does not follow that because no demand was made, there
was no payment, or that any payment made was made gratuitoudy. It, therefore, has no
sgnificance or relevance.

112. Mr Goldberg submitted that when the Board referred to “ no real money” , they were
referring to money which served no commercia purpose. He dso submitted that HITL might have
incurred the debt but had not borrowed any money. By incurring of debt, Mr Goldberg
presumably referred to the debt arising out of the purchase of the Port from HIT Holdings.
However, legaly and asamatter of commercid redlity, that debt was discharged on 28 November
1994 by payment, dthough payment was only possible through the loan made by HIT Finance to
HITL onthesameday. | beieveit to be unred to proceed on the basis that there was a debt in
relation to $10,394,275,824 (US$1,345,833,493.97) payable under the Port Purchase
Agreement on demand, and only the difference between US$1,345,833,493.97 and
US$1,148,000,000 (the amount of the Strategic Notes), had been paid.

113. The Boad in its decison regarding HIT Finance recorded that Mr Goldberg
“expresdy disavowed reiance on any doctrine of fiscal nullity”. para. 89.

114. Since section 16 or Ramsay was not relied onin HITL' s Case, presumably therewas
no reliance on any doctrine of fiscal nullity.

115. Since HITL’ sobligation to pay for the Port existed in the red world, its payment of
the purchase price dso existed in the red world. So too, its obligation to pay interest to HIT
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Finance. | do not believeit can be said that had HITL been sued on HITL’ sguarantee or by HIT
Finance ontheloan, HITL had any defence. | do not believe one can disregard transactionswhich
arecommercidly and legdly red evenif they were entered into solely or dominantly for tax reasons.

116. MacNiven v Westmoreland Investments Limited [2001] UKHL 6 is in point.
There the House of Lords was concerned with a provison smilar in effect to section 16 and the
Issue before the House was whether certain payments of interest were* charges onincome’ within
the meaning of section 338 of the Income and Corporation Taxes Act 1988 which was defined to
include payments of interest. Therethe holding company of the taxpayer lent money to the taxpayer
at interest to enablethe taxpayer to pay arrearsof interest on loans previoudy made to the taxpayer
by the holding company.

117. Wha Lord Hoffmann said under the rubric of “ concept of payment” isilluminating:

“But what isthe commerciad concept of apayment of adebt which treats asirrelevant
the fact that the debt has been discharged? (Counsel for the Revenue) does not
contend that payment must involve anegative cash flow which is not compensated by
a cash flow in the oppostion direction. He accepts, for example, that many
commercid refinancing operations discharge old debts and create new ones without
any cash flow either way.” para. 67 a 258.

118. But there as here:

“What the [Revenue] finds objectionable is the circularity of the cash flow combined
with the fact that the transaction took place entirdly for tax purposes.” para. 68.

1109. In MacNiven the payment of interest was held to be deductible under section 338.

120. If there had been a borrowing, and that the money borrowed was pad for the
acquigition of the Port, | do not believeit ispossbleto say under section 16 that the borrowing was
not made for the purpose of producing profits from the Port.

121. | turn to consder section 61A.
“61A. Transactions designed to avoid liability for tax

(1) Thissection shdl apply where any transaction has been entered into or
effected after the commencement of the Inland Revenue (Amendment)
Ordinance 1986 (7 of 1986) (other than atransaction in pursuance of
alegaly enforceable obligation incurred prior to such commencement)
and that transaction has, or would have had but for this section, the
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e

effect of conferring atax benefit on aperson (in this section referred to
as' the rlevant person’ ), and, having regard to-

(& the manner in which the transaction was entered into or carried
out;

(b) theform and substance of the transaction;

(c) theresultin relation to the operation of this Ordinance that, but
for this section, would have been achieved by the transaction;

(d) any changeinthefinancid postion of the relevant person that has
resulted, will result, or may reasonably be expected to result,
from the transaction;

(e) any changeinthefinancia pogtion of any person who has, or has
had, any connection (whether of a busness, family or other
nature) with the relevant person, being a change that has resulted
or may reasonably be expected to result from the transaction;

()  whether the transaction has created rights or obligations which
would not normaly be crested between persons dedling with
each other & am’ s length under a transaction of the kind in
question; and

(9 the participation in the transaction of a corporation resdent or
carrying on business outsde Hong Kong,

it would be concluded that the person, or one of the persons, who
entered into or carried out the transaction, did so for the sole or
dominant purpose of enabling the relevant person, ether aone or in
conjunction with other persons, to obtain atax benefit.

Where subsection (1) applies, the powers conferred upon an assessor
under Part X shdl be exercised by an assstant commissioner, and
such assistant commissioner shal, without derogation from the powers
which he may exercise under that Part, assess the liability to tax of the
relevant person

(& asif thetransaction or any part thereof had not been entered into
or carried out; or
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(b) in such other manner as the assstant commissoner consders
gppropriate to counteract the tax benefit which would otherwise
be obtained.

(3 Inthissection

‘ tax berdit’ ( ) meansthe avoidance or postponement of the
ligbility to pay tax or the reduction in the amount thereof;

‘transaction’ ( ) includes a transaction, operation or scheme
whether or not such transaction, operation or scheme is enforcegble,
or intended to be enforceable, by legal proceedings.”

122. In applying section 61A, Mr Goldberg submitted that there are four distinct stages:
1) identification of the transaction by reference to which the section applies;
2) identification of the rlevant person — in every case the taxpayer;

3) toascertain whether the effect (not the purpose) of thetransaction is to confer the
tax benefit; and

4) to conclude whether, with reference, only to the seven matters mentioned in
section 61A — dl of which must be taken into account — one of the actors in the
Identified transaction has a sole or dominant purpose of enabling the taxpayer to
obtain the tax benefit identified &t (3).

123. He submitted and | agreethat each of these stages must be considered separately and
inthe order set out. That failure to observe the correct order may lead to error in identification of
the tax benefit and an inability properly to conclude a (4). | agreethat it isimportant to bear these
separate elements in mind, and each of them has to be satisfied before section 61A can apply.

However, having regard to the submissions made, | believe it will be more convenient firg to
congder the definition of tax benefit in section 61A. Itisquite clear that if theinterest deducted fell

outside the definition, then section 61A cannot possibly apply.

124, Tax benefit has been defined to mean * the avoidance or postponement of the liability
to pay tax or the reduction in the amount thereof” .

125. In Europa Oil (NZ) Limited v IRC [1976] 1 WLR 464, the Privy Council was
concerned with section 108 of the Land and Income Tax Act 1954 of New Zedand. EuropaQil
sought to deduct the posted pricesfor its supplies of oil from Gulf. However, in order that the cost
to the taxpayer company should be 2.5 cents per gallon less than the posted price, Gulf arranged in
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1964, to sl to Pan Eastern, a company incorporated in the Bahama ldands, and owned in equd
shares by Gulf and the subsidiary of the taxpayer company, sufficient crude oil to produce the
semi-refined ail required by Europa under the supply contract. That crude oil was processed by
Gulf for Pan Eagiern for a fee, and the semi-refined oil re-purchased by Gulf a prices which
ensured that Pan Eastern made a profit equivaent to 5 cents per galon, on the oil eventualy
purchased by the tax company. That arrangement resulted in haf the profit earned by Pan Eastern
being passed to the taxpayer, in the form of dividend on the sharesin Pan Eastern. Having regard
to the profit of 2.5 cents per galon the question was whether Europa should be alowed to deduct
the full posted price which it paid to Gulf. By a mgority, Lord Wilberforce dissenting, the Privy
Council, held that the payment by the taxpayer for the oil was deductible as having been
“exclusvey incurred in the production of the assessable income” under section 111 of the New
Zedland legidation.

126. However, section 108 provided:

“... Every contract, agreement, or arrangement made or entered into, whether before
or ater the commencement of this Act, shdl be absolutely void as agang the
Commissioner for income tax purposes in so far as, directly or indirectly, it has or
purports to have the purpose or effect of in any way atering the incidence of income
tax, or relieving any person from his liability to pay income tax.”

127. On the question of whether under section 108, the arrangement was absolutely void,
Lord Diplock sad:

“There are severd thingsto be noted in connection with the gpplication of thissection.
Fird, it is not a charging section; al it does is to entitle the commissoner when

as=ssing theliahility of thetaxpayer to incometax to treat any contract, agreement or
arrangement which fals within the description in the section as if it had never been

made. Any liability of the taxpayer to pay income tax must be found dsawherein the
Act. There must be some identifiable income of the taxpayer which would have been
liableto betaxed if none of the contracts, agreements or arrangements avoided by the
section had been made.

Secondly, the description of the contracts, agreements and arrangements which are
liable to avoidance presupposes the continued recel pt by the taxpayer of incomefrom
an exiding source in respect of which his liability to pay tax would be dtered or
relieved if legd effect were given to the contract, agreement or arrangement sought to
be avoided as against the commissioner. The section does not strike at new sources
of incomeor redtrict theright of the taxpayer to arrange hisaffairsin rdationtoincome
from a new source in such away as to attract the least possible ligbility to tax. Nor
doesit prevent the taxpayer from parting with a source of income.
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Thirdly, the referencesin the section to ‘ the incidence of incometax’ and * ligbility to
pay income tax’ are references to New Zedland income tax. The section is not
concerned with the fiscal consequences of the impugned contracts, agreements or
arangements in any other jurisdiction. In the ingtant case it would have made no
difference if Pan Eagtern, ingtead of being established in a tax haven, had been
edablished in the United Kingdom and incurred liability to pay corporation tax there
upon its profits under the new processing contract.

Fourthly, the section in any case does not strike down transactions which do not have
astheir main purpose or one of their main purposes tax avoidance. It does not strike
down ordinary business or commercid transactions which incidentaly result in some
saving of tax. Theremay be different ways of carrying out such transactions. They will

not be struck down if the method chosen for carrying them out involves the payment

of lesstax than would be payable if another method was followed. In such casesthe
avoidance of tax will be incidenta to and not the main purpose of the transaction or
transactions which will be the achievement of some business or commercid object:

Newton v. Commissioner of Taxation of the Commonwealth of Australia [1958]
A.C. 450, 465; Mangin v. Inland Revenue Commissioner [1971] A.C. 739 and

Ashton v. Inland Revenue Commissioner [1975] 1 W.L.R. 1615.

Their Lordships finding that the moneys paid by the taxpayer company to Europa
Refining are deductible under section 111 as being the actud price paid by the
taxpayer company for its stock in trade under contracts for the sale of goods entered
into with Europa Refining, is incompetible with those contracts being ligble to
avoidance under section 108. In order to carry on its business of marketing refined
petroleum products in New Zedand the taxpayer company had to purchase
feedstocks from someone.”

128. Europawas the foundation of two submissonsby Mr Gardiner. First that tax benefit
in section 61A should be construed in such away that it does not gpply to new sources of income.
In other words “ lighility to tax” must be aligbility from a pre-existing source.

129. Secondly, that if the interest payment isdeductible under section 16 in the calculation
of profits, such that any liability to tax could only have been arrived at after such deduction, it would
be incompatible to regard such a deduction as a tax benefit ance ex hypothes, the deductible
interest could not avoid or reduce the amount of tax payable.

130. On the first point, and as Mr Gardiner accepts, what we are concerned with is a
congtruction of section 61A, and therefore what was said by Lord Diplock in relation to section
108 of New Zedand legidation is not directly gpplicable.
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131 Moreover, section 61A ismodelled on Part 4A of the Audtrdlian Tax legidation, and
not on section 108 of the New Zedland legidation, so Austrdian decisions might throw more light
on section 61A than decisons on New Zealand legidation.

132. InBunting v Federal Commissioner of Taxation, [1989] 90 ALR 427, adecison
of the Federd Court of Audradia, Gummow J had this to say about the relevance of Europa to
section 260 of the Income Tax Assessment Act 1936 [Cth] which wasthe predecessor of Part 4A,
at 437:

“... The concept of * source isonewhich isof great importance to the operation of s
25 of the Act, but it is there used as a geographical discrimen. For mysdlf, | find it
difficult to see how what was said by Lord Diplock (when deding with the New

Zedand legidation) derives support from the terms of s 260. That provison, on its
face, applies to each year of income (there are four years involved in this case) and
asks in respect of each year whether there has been acontract, agreement or

arrangement, made or entered into (one should note) a any time, which has the
purposeor effect described. Thereis, onthefact of the section, no necessity for there
to be any derivation of income at al before the arrangement is made or entered into.

The question will be whether in repect of the given year of income the arrangement
has the purpose or effect which attractsthe * annihilating’ operation of the section.”

133. Furthermore, Mr Goldberg submitted that whilst section 108 and section 260 had an
annihilating effect on the transaction, section 61A does not have that effect.

134. If one compares the provisons in Part 4A with section 61A, one is struck with the
close resemblance which section 61A(1) bears to section 177D, with the important difference
(though irrdlevant to this gpped) that in Hong Kong as opposed to Audtrdia, it is not the Revenue
who determines “that the person, ... who entered into ... the transaction, did so for the sole or
dominant purpose ...”. On the other hand, the definition of “tax benefit” in section 61A is parse
compared with the definition of tax benefitsin section 177C.

135. Under section 177C tax benefitsinclude:

“(b) adeduction being dlowable to the taxpayer in rdation to a year of income
wherethewhole or apart of that deduction would not have been allowable, or
might reasonably be expected not to have been dlowable, to the taxpayer in
relation to that year of income if the scheme had not been entered into or
carried out;”

136. Itisperhaps aso worthy of note that under section 177C tax benefitsalsoincluded an
amount not being included in the assessable income of the taxpayer where that income would have
been included, or might reasonably be expected to have been included, in the assessable income of
the tax payer of that year of income if the scheme had not been entered into or carried out.
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137. Under section 61A tax benefit “ means the avoidance or postponement of the ligbility
to pay tax or the reduction in the amount thereof;”

138. Thereisadisagreement over whether “ the amount thereof” refersto theliability to pay
tax, or the amount of tax payable. It isunnecessary to resolve the difference because counsd are
agreed that it makes no difference.  According to Mr Gardiner, the word “ligbility” is in the
objective genitive: if one were to replace the word “ avoidance” (or “ postponement”) with averb
theword “ ligaility” could beitsobject. Theword “thereof” which means“of it” or “ of that” isthus
used to refer back to that object, i.e. to the ligbility [to pay tax]”.

139. Mr Gardiner on the other hand, submitted liability is not an objective genitive, but a
subject of the verb “to pay” in a sub-clause within section 61A(3).

140. | do not believeit matterswhether “ theamount thereof” refersto theliability or the tax
payable and will not attempt to resolve the difference.

141. The key iswhether adeduction of interest might result in the avoidance of the ligbility
to pay tax or the reduction in the amount thereof.

142. Nor do | believe the gpplicability of section 61A depends on whether the transaction
isblatant. Indeed, | believethat for the purpose of section 61A, it isunhepful to seek to distinguish
between mitigation and avoidance of tax. Lord Hoffmann said in MacNiven at para. 62:

“But when the datutory provisons do not contain words like ‘ avoidance or
“mitigation’ , | do not think thet it helpsto introduce them. Thefact that Sepstaken for
the avoidance of tax are acceptable or unacceptable is the conclusion at which one
arrives by applying the gatutory language to the facts of the case. It isnot atest for
deciding whether it applies or not.”

143. So | would not ask whether ligbility to pay tax was mitigated or avoided. The
definition of tax benefit in section 61A includes both avoidance and reduction. The defining festure
of section 61A in this context is whether the transaction was entered into solely or dominantly for
the relevant purpose. So | will look at the words of section 61A and ask whether there was atax
benefit and if so whether the other requirement of section 61A areaso satified. If S0, section 61A

applies.

144, Moreover, | would note that in Newton v Commissioner of Taxation of the
Commonwealth of Australia [1958] AC 450, dedling with section 260, Lord Denning in
delivering the advice of the Board said at page 464:
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“Next, Sr Gafidd Bawick submitted that in section 260 (c) the words * ligbility
imposed on any person’ meant aliability which had dready accrued: and thet * avoid
meant displace. He said that in order that an arrangement should be avoided, it must
be an arrangement which sought to displace aliability which had aready come home
to ataxpayer - in repect of income which had dready been derived by him. Their
Lordships cannot accept this submission. They are clearly of opinion that the word
‘avoid isusad initsordinary sense - in the sense in which a person is said to avoid
something which is about to happen to him. He takes steps to get out of the way of it.
Itisthismeaning of * avoid” which givesthe dueto the meaning of * liability imposed .
To* avoid aliability imposed’” on you meansto take steps to get out of the reach of a
ligbility which is about to fdl on you. If the submission of Sr Garfield Barwick were
accepted, it would deprive the words of any effect: for no one can displace aliability
to tax which has dready accrued due, or in respect of income which has dready been
derived. Ther Lordships notice that, athough this point was not raised in the High
Court, Taylor J. did consder it, and they find themsdves in agreement with what he
sad upon it.”

145. | do not agreetheliability to be avoided hasto be pre-exiging in the sense thet it came
from an existing source. SeeCheung Wah-keung v Commissioner of Inland Revenue [2002] 3
HKLRD 773 at 791, paras. 47 and 48. Instead, | would ask whether the amount of the tax
payable has been reduced by the interest expense. If S0, that was atax benefit. A deduction fals
within the definition of tax benefit. Tha concluson is arived a& by congruing the definition

purposvely.

146. | notethat in Peterson, in the dissenting judgments of Lord Bingham and Lord Scott,
they said at 470:

“[88] ... The obtaining of the right to make deductions from assessable incomeis, in
ordinary language, obtaining atax advantage.”

147. This supports my view that as a matter of common sense and language, deduction of
an interest expense fdls within the words of the definition.

148. Asl have said, section 16(2)(c) appliesto theloan from HIT Finance, since the sums
payable by way of interest are chargeabl e to tax under the Ordinance, and so far asHIT Financeis
concerned, the condition in section 16(2)(f)(ii) is satisfied because the Notes were payable by HIT
Finance to the holders of the Notes which are marketable in Luxembourg.

149. However, since Ordinance No. 12 of 2004, the interest would no longer be
deductible because of section 16(2B) and (2C) to the extent provided by those two subsections,
which briefly stated, rendered non deductible interest payable “whether directly or through awy
interposed person, to the borrower or to aperson (other than the lender) who is connected with the
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borrower” inthe case of HITL because of section 16(2B) and in the case of HIT Finance because
of section 16(2C).

150. Mr Gardiner submitted that to construe section 61A in such away asto disdlow the
deduction of interest in this case, is an unwarranted attempt to fill a percaived gap in the legidation
which was not closed until the amendments in 2004.

151. Section 16 and section 61A serve different functions. As Lord Millett explained in
Commissioner of Inland Revenue v Secan Limited and Anor [2000] 3 HKCFAR 411 at 420:

“Sections 16 and 17 (which disalows certain deductions) are enacted for the

protection of the revenue, not the taxpayer, and in my opinion s16isto bereadin a
negative sense. It permits outgoings to be deducted only to the extent to which they

areincurred in the relevant year.”

152. Under section 16 no deduction for payment of interest could be alowed unless the
conditions of section 16(2) are satisfied. But the fact that deductions could be made under section
16 would not by itself render section 61A inapplicable.

153. In Peter son, the Privy Council was concerned with section 99 of the Income Tax Act
1976 of New Zedland, agenerd anti-avoidance provision, which replaced section 108, and which
was described by Lord Millett, in the following terms:

“[4] Section 99 is a generd anti-avoidance provison which entitles the
Commissioner to adjust ataxpayer’ sassessableincomein order to counteract
a tax advantage which he has obtained by a tax avoidance scheme. Their
Lordships observe tha reliance by the Commissoner on the section
presupposes that he accepts that but for its provisions the scheme would have
succeeded in achieving its object; for, if not, the taxpayer has not obtained a
tax advantage and there is nothing for the Commissioner to counteract. As
Richardson P said in Comr of Inland Revenue v BNZ Investments Ltd
[2002] 1 NZLR 450 at [41]:

‘... it is inherent in the section that, but br its provisons, the impugned
arangements would meet dl the specific requirements of the income tax
legidation.””

154, Thus, there is no inconsistency between an interest payment being deductible under
section 16 and it being caught by section 61A.

155. Mr Gardiner referred to Taylor v MEPC Holdings Ltd [2003] UKHL 70. There
the House of Lords was concerned with section 403 of the Income and Corporation Taxes Act
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1988 which defined the amounts digible for relief from corporation tax which might be surrendered
by one member of a group relief scheme (the surrendering company) to another member (the
clamant company) and the question was “how one calculates the surplus over the * profits of the
period” whichisavailable for surrender”. Thiswas governed by section 403(8):

“The surrendering company’ s profits of the period shdl be determined for the
purposes of subsection (7) above without regard to any deduction faling to be made
in respect of losses or allowances of any other period, or to expenses of management
deductible only by virtue of section 75(3).” per Lord Hoffmann at para. 5.

156. In brief, the conclusion was that:

“... dlowable losses are not included in the term “ l[osseS in section 403(8). An
dlowablelossisnot ardief.”

157. Thisisnot an authority thet in considering a generd anti-avoidance provision, such as
section 61A, one must ignore expenses and outgoing which are deductible under section 16.

158. Under section 16 interest expense may be deducted if it wasincurred for the purpose
of producing the taxable profits provided the conditions of section 16(2) are satisfied. Otherwise,
even if money wasin fact borrowed and interest paid for such purpose, the interest paid would not
be deductible. It has nothing to do with section 61A, and:

“... it is inherent in [section 61A] that, but for its provisons, the impugned
arrangementswould meet dl the specific requirements of [section 16].” seeper Lord
Millett in Peterson at para. 4.

159. Indeed section 16(2) underlies the fact that an interest expense incurred in the
production of profits and which is deductible as such for the caculation of profits in accordance
with generdly accepted accountable principles, may, nevertheless, be disallowed as a deduction
for the calculation of assessable profits under section 16.

160. Sofar assection 61A isconcerned, whichisagenerd anti-avoidance provison, if the
sole or dominant purpose of the borrowing was to confer atax benefit on the relevant person, the
deduction might be counteracted.

161. On the other hand, section 16(2) may be even more draconian because unless its
conditionsare satisfied, no deduction isalowed even though no transaction solely or dominantly tax
driven isinvolved.

162. As noted, in section 61A, tax benefit was defined expressy asincluding deductions.
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163. Mr Goldberg referred to Canada Trustco Mortgage Company v Canada [2005]
259 DLR (4™) 193, where section 245(1) of the Income Tax Act defined tax benefit to mean “a
reduction, avoidance or deferrd of tax or other amount payable under this Act or anincreasein a
refund of tax or other amount under thisAct;”. In the judgment of the Supreme Court of Canada,
ddivered by McLachlin CJC and Mgor Jat 202, they sad:

“53 Tax Bendfit

[18]

[19]

[20]

Thefirg gep in gpplying the GAAR isto determine whether thereisa
tax benefit arising from atransaction or series of transactions of which
the transaction is part.

‘ Tax benefit’ is defined in s 245(1) as ‘ a reduction, avoidance or
deferrd of tax’ or * anincreasein arefund of tax or other amount’ paid
under the Act. Whether atax benefit existsis afactua determination,
initidly by the Minister and on review by the courts, usudly the Tax
Court. The magnitude of the tax benefit is not relevant a this stage of
the andyss.

If adeduction againgt taxable incomeis claimed, the existence of atax
benefit is clear, Snce adeduction resultsin areduction of tax. In some
other instances, it may be that the existence of atax benefit can only be
established by comparison with an dternative arrangement. For
example, characterization of an amount as an annuity rather than asa
wage, or asacgpitd gain rather than as businessincome, will resultin
differentia tax trestment. In such cases, the existence of atax benefit
might only be established upon a comparison between aternative
arrangements. In al cases, it must be determined whether the taxpayer
reduced, avoided or deferred tax payable under the Act.”

164. Mr Gardiner, however, pointed to section 245(5) which provided:

“©

[Determination of tax consequences] Without regtricting the generdity of
subsection (2),

(& any deduction in computing income, taxable income, taxable income
earned in Canada or tax payable or any part thereof may be alowed or
disdlowed in whole or in part,

(b)

any such deduction, any income, loss or other amount or part thereof may
be dlocated to any person,
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(c) thenature of any payment or other amount may be recharacterized, and

(d) thetax effects that would otherwise result from the gpplication of other
provisions of this Act may beignored,

in determining the tax consequences to a person as is reasonable in the
circumstances in order to deny a tax benefit that would, but for this section,
result, directly or indirectly, from an avoidance transaction.”

and submitted that the dictum quoted above might be the result of this provision.

165. | do not believe that to be so. But whether it isso or not, | do not believe, it matters.
AsL ord Bingham and Scott said in Peter son, in ordinary language, adeduction would be regarded
as atax benefit.

166. The issue before us, is whether on a purposive condruction of section 61A, in
particular, “the avoidance ... of the liadility or the reduction in the amount thereof;” included a
deduction of interest expense under section 16. Furthermore, whether, when the facts are viewed
redigticdly, the deduction in this case, amounted to atax benefit. In my opinion, the answver must
be yes to both questions.

167. Indeed, Mr Goldberg submitted that the definition of tax benefit coversany dlowable
deductions under section 16. | agree.

168. Section 16 isnot acharging section. The charging section is section 14, under which
profits tax shal be charged on:

‘... every person carrying on atrade, profession or businessin Hong Kong in respect
of his assessable profitsarisng in or derived from Hong Kong for that year from such
trade, profession or business (excluding profits arisng from the sale of capita assets)
as ascertained in accordance with this Part.’

169. * Assessableprofits isdefined in section 2 as* the profitsin respect of which aperson
is chargeable to tax for the basis period for any year of assessment, calculated in accordance with
the provisonsof Pat IV;”.

170. Tax benefit hasadefined meaning in section 61A. It caninclude deductions dlowable
under section 16. The relevant person would normally be the person who has taxable income, out
of which, deductions could be made. However, section 61A does not require that the actua tax
dollars saved, should remain with the rlevant person. Thus, payment of interest on abonafideloan
could be atax benefit as defined, athough, the interest, once paid, would leave the relevant person.
If dl the requirements of section 61A are stisfied, the interest would normaly be paid directly or
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indirectly to aperson, within the group but out of the reach of the Revenue. In other words, the fact
that for accounting purposes the interest expense has been incurred in the production of profitsis
not an answer to the application of section 61A. As noted, that fact alone does not ensure
deductibility under section 16(1) since the conditions of section 16(2), which is dso an anti
avoidance provision, must be satisfied. Thus, | believe tax benefit as defined in section 61A may
include expenses which are otherwise deductible for norma accounting purposes. If it is correct
that under section 61A, it does not matter that the “tax benefit” in the sense of money gained or
saved does not remain with the rlevant person, then in principle, | do not believe the definition of
“tax benefit” in section 61A requires any digtinction to be drawn being different types of deductions.
In the case of the purchase price of an asset in the production of profits or interest paid in its
acquistion, deductibility of interest paid under section 16(1) would depend on the conditions of
section 16(2) being satisfied. In respect of both the purchase price and the interest, assuming the
conditions of section 16(2) are satisfied, the application of section 61A would depend onits
conditions being satisfied.

171. Some support for this view can be found in Commissioners of Inland Revenue v
Kleinwort, Benson Ltd [1968] 45 TC 369, a decision of Cross J (as he then was).

172. There, the issue was whether the taxpayer had obtained a tax advantage in
circumstances covered by section 28(2)(b) of the Finance Act 1960. If so, unlessthetaxpayer can
show that “ the transaction or transactions were carried out either for bonafide commercia reasons
or in the ordinary course of making or managing investments, and that none of them had as ther
main object, or one of their main objects, to enable tax advantages to be obtained”, the tax

advantage would be counteracted.

173. The respondent, the well-known merchant bank, as a deder in securities, purchased
In 1962 certain mortgage redeemabl e debentures stock, on which no interests had been paid since
1939, but on which it was expected that full payment of the principa, premium and arrears of

interest would shortly bemade. Therewastax advantage because as a dedler, the respondent was
entitled to keep the interest dement out of histax return and so was able to pay ahigher price than
an ordinary taxpayer and still make a profit.

174. Section 43(4)(g) of the Finance Act 1960 defines * tax advantage’ asfollows:

“* tax advantage means ardief or increased relief from, or repayment or increased
repayment of, income tax, or the avoidance or reduction of an assessment to income
tax or the avoidance of a possible assessment thereto, whether the avoidance or
reduction is effected by receipts accruing in such away that the recipient does not pay
or bear tax on them, or by a deduction in computing profits or gains.”

175. Thisiswhat Cross J said:



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

“The Specid Commissioners have held that it was one of the main objects of the
Company in purchasing this stock to obtain the right to diminish its taxable profits by
deducting the sum of £156,000 odd. Section 28 was, of course, amed primarily at
purdy artificia transactions into which no one would have thought of entering apart
fromthewishtoregp a‘ tax advantage , but it is clear that the section is so framed as
to cover bona fide commercid transactions which are combined with the securing of
atax advantage. ... Heretherewas only asngleindivisble transaction, and it was an
ordinary commercia transaction, a smple purchase of debenture stock. As the
purchaser was a dedler, he was entitled to keep the interest dement out of his tax
return and so was able to pay a higher price than an ordinary taxpayer would have
been ableto pay. Smilarly, acharity, because it would have been able to reclam the
tax, would have been able to pay an equdly large price and still make a profit. But it
Isto my mind an abuse of language to say that the object of adeder or a charity in
entering into such a transaction is to obtain a tax advantage. When a trader buys
goodsfor £20 and sdlsthem for £30, heintendsto bring in the £20 asadeduction in
computing his gross receipts for tax purposes. If you choose to describe hisright to
deduct the £20 (very tendentioudy beit said) asa* tax advantage , you may say that
he intended from the first to secure this tax advantage. But it would be ridiculous to
say that his object in entering into the transaction was to obtain this tax advantage. In
the same way | do not think that you can fairly say that the object of a charity or a
deder in shares who buys a security with arrears of interest accruing oniit isto obtain
atax advantage, smply becausethe charity or the dealer in calculating the price which
they are prepared to pay proceed on the footing that they will have the right which the
law givesthem either to recover the tax or to excludethe interest, asthe case may be.
One may, of course, think that it iswrong that charities and deders should be in this
privileged position. But if the Crown thinks so it ought to dedl with the maiter by trying
to persuade Parliament to insart provisions in a Finance Act depriving them of their
privileges, not by seeking to achieve thisresult by aback door by invoking s. 28. So
if | had thought that the case fell within s. 28(2)(b) | should have held that the gaining
of atax advantage was not the object or a main object of the transaction.”

176. In my opinion, athough one would not normally describe the payment of £20 for
goods sold for £30 as a tax advantage or tax benefit, but it would neverthdess fdl within the
definition of tax benefit, when it is construed purposvely. Of course, the fact that tax benefit is
capable of such awidereach would only matter, if the other conditions of section 61A are satisfied.
It isdifficult to conceive of acase where, in such circumstances, the sole or dominant purpose was
to confer atax benefit. However, | would not underestimate the ingenuity of tax professionals.

177. | turn to consder the other provision of section 61A and the four stagesidentified by
Mr Goldberg.
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178. What was the transaction? Since 61A does not require the transaction to be nullified,
but it permits the Revenue to assess the liability to tax:

“asif any part thereof had not been entered into or carried out; or

(b) in such manner as ... to counteract the tax benefit ...”
179. It is unimportant whether the transaction is the wide and narrower transaction
respectively identified by the Board in para. 75(b) and (c) of itsDecision. The narrower transaction

essentidly consgts of the circular payments. However, for the purpose of this judgment, | regard
the narrower transaction as the transaction.

180. | believe the effect of the transaction was to confer the tax benefit on HITL.
181. The rdevant person isHITL.
182. The4™ stageis, whether having regard to the seven matters mentioned in section 61A,

one of the actors in the transaction has a sole or dominant purpose of enabling the taxpayer to
obtain the tax benefit.

183. The Board regarded al the participantsin the transaction to have that astheir sole or
dominant purpose.
184. However, having regard to the fact that the Board' s attention was diverted to the

concept of “ no real money”, | do not believeit isfar that its concluson on this should be dlowed to
gand. However, | cannot agree with Mr Gardiner’ s submission that on the facts, the only possible
conclusion is that none of the actors in the transaction had that asits sole or dominant purpose. |
would send the matter back to the Board for determination. Thisisaquestion of fact and isamatter
for the Board, upon a consideration of al the relevant evidence and the proper inferences to be
drawn from that evidence,

185. | cantake HITL’ s Case from the Board' s summary of Mr Pearson’ s evidence. Mr
Pearson was the Deputy Managing Director of HIT Holdings between March 1992 and June
1996:

“(@ Thetranser of the Port from HIT Holdingsto awholly owned subsidiary was
to enablethe HIT Group to redizeggnificant inherent vaue and to bring in new
funds that could be used to finance the HIT Group’ s plansto expand in Hong
Kong and internationally. Without the trandfer of the assetsto anew company
for the payment partidly in cash the HIT Group could rot have created the
pool of profits to be paid by way of dividend and used for expansion in the
PRC and dsawhere.
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(b)

(©

(d)

(€

Theorigina intention was to raise the full amount of US$1,735,000,000. This
was the estimate of the then management of HIT Holdings as to the funding
which the HIT Group would require over the following 8 years. He attended a
meeting before August 1994 ‘ where the Paribas people made it clear to us
they could handle thiswhole thing and el the lot’” . Due to the Sate of the then
market conditions, the lead bank for the Note issue failed to deliver what they
hed origindly indicated they could deliver. Strategic was forced to take up a
subgtantid part of the issue.

Hewas responsible for the proposa that was placed beforethe Board of HIT
Holdings on 2™ September, 1994. He accepted that the proposal sought to
achieve thefollowing objectives:

() To make HIT Holdings a subsdiary of HIT Invesments by vaue
shifting arrangements.

(i)  To separate the operationa activity of the group from its invesment
adtivity.

(i)  To separate the deegp water ports from the river ports.

(iv) To separate the Hong Kong assets, operations and management from
the China assets, operations and management.

(v)  Torasefinance so asto removethe difficulties of funding PRC projects
and to meet the need for development capitd in the group.

Therewas no reference in the proposa to any dividend to be declared by HIT
Holdingsin favour of HIT Investments nor to any advance by HIT Investments
to Strategic. He did not regard the proposd mideading by virtue of such
omissons. He said the shareholders and directors of HIT Holdings knew
about the arangement through mestings. They were told before 2™
September, 1994 as to what was going to happen on 28™ November, 1994,

Tax was not a matter discussed at the 2 September, 1994 mesting. He
himsdf did not take any tax advice. There were lawyers and accountants
in-house and he left it to them to look at the taxation issue. He himsdif did not
come up with the idea of the dividend. It was the suggestion of the accounting
team and the lawyers in-house. He said there was no point in leaving the
dividend in HIT Holdings and they needed cash in Strategic.”
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186. The Board made the following important observations:

“We believe the problem is more fundamenta. 4 important aspects of this apped
received little or inadequate treatment in the evidence.

(@ Fird, theinitid intention wasto raise externdly thetotdity of the funds required.
The31¥ August, 1994 |etter from Banque Paribas made it clear that a member
of theHIT Group had to purchase up to US$ equiva ent of HK$9,200,000,000
of aHK$13,400,000,000 issue. Theinitia intention was clearly frustrated. We
would have expected discussons being held to consder this issue and the
factors for pressing ahead being debated extensively. No such evidence has
been placed before us.

(b) Secondly, amember of the HIT Group was committed to take up Notesin an
aggregate amount up to US$ equivaent of HK$9,200,000,000. Where would
that money come from? It was not aproblem of PAL or Banque Paribas. It was
aproblem of the HIT Group. We do not regard this as a matter of details. The
raising of thisamount must have received the attention of the senior management.
Had this issue been delegated to a subordinate, the senior management must
have been fully briefed on the solution offered. It isnot aproper discharge of the
onus of proof to take shelter behind the delegation and offer no evidence on the
nature, the planning and the execution of the solution.

(o) Thirdly, the declaration of dividend by HIT Holdings and the loan from HIT
Investments to Strategic were not considered at the Board meeting of HIT
Holdings on 2 September, 1994. The author of these steps had not been
identified. There is no direct evidence on the considerations that prompted the
author to devise these steps as part of the re-structuring.”

187. Having regard to these observations, | would hesitate to regard the narration of
HITL’ s Case or evidence as necessarily findings of fact by the Board for the purpose of deciding
sole and dominant propose.

188. Because of the order in which the appeals were argued before the Board, the Board
dedlt first with HIT Finance s goped and then incorporated the ulk of thelr decison in HIT
Finance sapped into their decison on HITL' sapped. That being the case, the questionsraised in
HITL’ s Case, have to be read in the light of the questions raised in HIT Finance s Case. These
questions can be seen in my judgment in HIT Finance' s apped and will not be repested here.

189. Underlying the HIT Finance s Case is the question whether the Board' s conclusion
that “no red money was raised by the Strategic Notes’, such that it followed that HITL never
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borrowed the proceeds of the Strategic Notesfrom HIT Finance, nor paid HIT Holdings the same
in part payment of Port was correct.

190. Having regard to my view that this part of the Board' sfinding is unsupporteble as a
matter of law, | believe the proper order to make isto send the matter back to the Board so that
they can reconsider their decison on section 61A on the bass that HITL had borrowed the
proceeds of the Strategic Notesfrom HIT Finance, paid the sameto HIT Holdingsin part payment
for Port and interest to HIT Finance for the same. In particular, whether the transaction was
entered into or carried out for the sole and dominant purpose of enabling HITL, either done or in
conjunction with other persons, to obtain atax benefit.

191. | turn now to consider section 61.

192. The only basis upon which the Board concluded that the transaction was artificia or
fictitious wasthat “ no capitd sum wasinvolved;” which | believe, was another way of saying there
was no real money. So for the same reasons | have given under section 61A, that conclusion
cannot be supported.

193. The questions raised in the case dated are:
“(A) Inrdation, in particular, to Section 61A of the IRO:

(1) whether, inthelight of the Court’ sholding in relation to question (A)(1)
inthe Case Stated of HIT Finance and the facts otherwise found by us,
HITL obtained a‘ tax benefit’ as defined by Section 61A.

(2) whether it was open to us to identify a transaction as being the
borrowing of money by HITL from HIT Finance and then to disregard
or exclude thesame under Section 61A (and Section 61) whilst leaving
HITL in the pogtion of having acquired the Port on the terms on which
it, infact, did so.

(3) whether, on the facts found by usand in the light of the Court’ s holding
inrelationto (A)(1) above, it was open to usto conclude, having regard
to the seven factors set out in Section 61A(1) that the sole or dominant
purpose wasto obtain a* tax benefit' (as defined) for HITL.

(B) Inrddion, in particular, to Section 61 of the IRO:

(4) whether, onthe facts found by us and in the light of the Court’ sholding
inrelation to (A)(1) above, there was any transaction which reduced or
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would reduce the amount of tax payable by HITL as required by
Section 61.

(5) whether, the true and only reasonable conclusion is contrary to that
found by us asfollows.

“HITL did not in fact borrow money from HIT Finance to the extent of
US$1,148,000,000. The aleged borrowing was merely part of the
facade to secure an interest deduction’ . (Paragraph 7 of the Decision)

(©)  Genedly:

(6) whether, on the facts found by usand in thelight of the Court’ s holding
inrelationto (A)(1) above, therewere any groundsin law for dismissing
the apped s and upholding and increasing the assessments.

(7) whether, having found that Sections 61A and 61 applied in the case of
HIT Finance, so asto charge that company to tax on the sums shown in
its computations asinterest paid to it by HITL, it was open to us, onthe
basis of the samefactsand reasoning, to find that they also gpplied in the
case of HITL so asto exclude or limit its deduction for the same sums
shown in its computation as paid by it as interest; and especidly 0
having regard to the fact that all assessmentson HITL have beenraised
in the alternative to those on HIT Finance.”

Theanswer to A(1)

194. Theanswer to A(1) in HIT Finance sCaseisthat in reation to the statement that “ no
real money was raised by the Strategic Notes’, the true and only reasonable concluson is contrary
to that as found by the Board. However, the deduction of interest on a bona fide loan could
nevertheless be atax benefit. So on that basis the answer isyes.

Theanswer to A(2)

195. Insofar as the transaction was disregarded as having involved no rea money, the
answer isno.

Theanswer to A(3)

196. No, insofar asacritica fact found by the Board was that no real money wasinvolved
in the Strategic Notes.
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197. The answer to B(4), is predicated on the finding that there was no rea money. Since
| am of the view thet the finding isincorredt, it is meaningless to answer this question.

198. The answer to B(5), yes.
199. The answer to C(6), no.
Theanswer to C(7)

200. Asl havesad, | beievelogicdly, HITL sassessment should be consdered fird. If it
Is decided that the transaction was entered into for the sole and dominant purpose of conferring a
tax benefit on HITL, and that HIT Finance played a part in such sole and dominant purpose, then as
aquestion of fact, it may be difficult not aso to arive at the conclusion that the sole and dominant
purposein relaion to HIT Finance was a0 to confer a tax benefit. But theoreticdly, that is
possble. Moreover, should the concluson on the facts be, that the transactions involving both

HITL and HIT Finance were caught by section 61A, the Revenue should consider under section
61A(2)(b), what measures might be gppropriate to counteract the tax benefit which would

otherwise be obtained. It may be that it would not be a permissible exercise of discretion “to
exclude or limit its deduction for the same sums’. However, since the conclusons on section 61A
and 61 are not supportable, | would prefer to hold that the question in this form does not arise for
determination and | do not determineit.

HIT Finance s appeal

201. For the reasons given above, | would dso remit this matter to the Board for
determination.
202. The questionsraised in HIT Finance' s case stated are:

“(A) Inrdation to the Ramsay principle and Section 16 of the IRO:

(1) whether in relation to the Statement that * no real money was raised by
the Strategic Notes (paragraph 90 of the Decison and dmilar
satements at paragraphs 71 and 72) the true and only reasonable
concluson is contrary to that as found by us.

(2) whether, inthelight of the Court’ sholding in relation to question (A)(1)
above and the facts otherwise found by us, it was open to us to
conclude that the deduction sought by HIT Finance for interest on
Notes held by Strategic was not within the ambit of the section as:
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(B)

(©

(D)

“ No red money was raised by the Strategic Notes. As there was no
capitd sum, no interest was payable. The'* interest’ was not incurredin
the production of profit. The' interest” was merely part of afacade to
achieve atax deduction’ (paragraph 90 of the Decision).

Inrlation, in particular, to Section 61A of the IRO:

(3) whether onthefactsfound by usandinthelight of the Court’ sholdingin
relaion to question (A)(1) above, HIT Finance obtained a“ tax benefit’
as defined by Section 61A.

(4) whether, on the facts found by usand in the light of the Court’ sholding
in relation to question (A)(1) above, it was open to us to conclude,
having regard to the seven factors set out in Section 61A(1) that thesole
or dominant purposewasto obtain a‘ tax benefit’ (as defined) for HIT
Finance.

Inreation, in particular, to Section 61 of the IRO:

(5) whether, on the facts found by us and in the light of the Court’ sholding
in relation to question (A)(1) above, there was any transaction which
reduced or would reduce the amount of tax payable by HIT Finance as
required by Section 61.

(6) whether, on the facts found by usand in thelight of the Court’ s holding
in relation to question (A)(1) above, it was open to us to conclude that
the* Strategic Notes are both artificid and fictitious .

Generdly:

(7) whether it is permissble, in applying Section 61A. Section 61 or the
Ramsay principle and Section 16 to the facts of this case, to excludethe
deduction for tax purposes of interest shown as payable by the taxpayer
in its computations, whilst leaving the ncome shown as arisng in the
taxpayer’ s computations assessable to profits tax without a deduction
for dl the interest so shown.

(8) whether, on the facts found by usand in the light of the Court’ sholding
inrelationto question (A)(1) above and thelaw determined by us or the
law that should have been determined, there were any grounds in law
for dismissng the gopeds and upholding and incressing the
assessments.”
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203. | will answer them asfollows
(A)(1) Yes
(A)2) No.

(B)(3) HIT Finance obtained a tax benefit but not for the reasons given by the
Board.

(B)(4) TheBoard should reconsder having regard to the court’ sholding in relation
to question (A)(1) above, whether, having regard to the seven factors set
out in section 61A(1), the sole or dominant purpose was to obtain a‘ tax
benefit’ (as defined) for HIT Finance.

(©)(B) Seeanswersto (A)(1) and (A)(2) above. No.
(C)(6) Seeanswersto (A)(1) and (A)(2) above. No.

(D)(7) Since the factud basis, namdly, that “no red money was raised by the
Strategic Notes’ is not sustainable, this question does not arise.

(D)(8) The question does not arise because of the answers to (A)(1) and (A)(2)
above.

Hon Le Pichon JA:

204. Thesearegppeasby HIT FinanceLtd (“HIT Finance’) and Hong Kong I nternationa
Terminds Ltd (“HITL”) directly from the Board of Review pursuant to leave granted under
section 69A of the Inland Revenue Ordinance.

205. In the case of HIT Finance the Commissoner of Inland Revenue (“the
Commissioner”) confirmed tax assessments for profits tax and additiona profits tax that had been
raised by the Assstant Commissioner in January 2000 (“ the assessments’) totalling, in very round
terms, HK$511 million. In the case of HITL, the assessments had been raised by the Assistant
Commissioner in March 2002 as* dterndtive assessments’ to bring into charge the interest paid to
HIT Finance. The Commissoner dismissed HITL’ sgpped but revised the dternative assessments
down from HK$895 million to HK$498 million.

206. The Board dismissed the appedsby HIT Finance and HITL from the Determinations
of the Commissoner dated 30 May 2003 but increased the assessments and dternative
assessments to the figures outlined in letters from the Department of Judtice dated 26 November
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2004 to the solicitorsfor each of thetaxpayers. Asl havenot been ableto locatethoselettersinthe
hearing bundles the increases are not known but, on any view, the amount of tax in issue is
ubgtantid.

207. It was on HIT Finance that the Revenue had focussed its case from inception The
assessments on HIT Finance of January 2000 had been raised on the basis of section61A.
Likewise the dternative assessments subsequently raised on HITL. The assessments and
aternative assessments sought to disallow deductions of interest attributable to the Strategic Notes
S0 as to counteract the tax benefit the Revenue considered had been obtained. Both before the
Board and in this court, the lead or main case was the HIT Finance appedl.

Background facts

208. Hutchison WhampoalL td, the well-known conglomerate, has extensive port interests
worldwide. These are held through subsidiary companies including Hutchison Internationd Port
Holdings Ltd (* Port Holdings’) and one of itsindirectly held subsdiariesHIT Holdings Ltd (“HIT
Holdings’) was owned as to 22.5% by outside corporate shareholders prior to November 1994.
By early 1994, HIT Holdings considered that there was avery rea need to raise substantial funds
from the market to meet projected capita expenditure requirements for the expansion o its port
interestsin Hong Kong aswell asin China. Theamount initialy contemplated was US$1.78 hillion.
As part of the same exercise, there was to be a corporate reorganisation to rationalise and
dreamline its operations. HIT Holdings interests at Kwai Chung Container Port Terminds 4, 6
and 7 (“the Port”) were vaued at HK$23 hillion in May 1994.

200. Inearly August 1994 Banque Paribas (“ Paribas’) had been confident in raising from
the market US$1.735 billion (equivaent to HK$13.4 billion) through a guaranteed US$ Floating
Rate Noteissue (“ FRN issue’) to belisted on the Luxembourg Stock Exchangefor HIT Finance (a
wholly owned subsidiary of HIT Holdings) as Issuer. But the market turned and by 31 August
1994, whilst it was prepared to form a syndicate to fully underwrite the issue, Paribasitsdlf would
underwrite up to the US dollar equivalent of HK$1.05 billion only. Moreover, it required a 100%
guarantee by HITL and, inter alia, acollaterd undertaking by Port Holdings that a member of the
HIT Group would subscribe for or purchase for its own account FRNs (“ the Notes™) up to the US
dollar equivdent of HK$9.2 billion. Port Holdings agreed to those conditions on 9 September
1994,

210. Meanwhile, at a board meeting held on 2 September 1994, HIT Holdings approved
aproposd (“the September proposa”) which involved a corporate restructuring, the sale of the
Port by HIT Holdingsto HITL at its market vaue of HK$23 hillion, the incorporation of awholly
owned subsdiary (HIT Finance) to act as borrower for HITL through the FRN issue to raise
HK$13.4 hillion to be on lent to HITL with interest to finance the Port purchase,
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211. In paragraph 70 (a) of its Decison in HIT Finance, the Board observed that “[t]he
initia intention was clearly frudrated”. So ingteed of raising, externdly, the entirety of the funding
required, effectively, because of the take-up commitment, up to 68% had to come from within the
Group itsdlf. Despite this fundamental change in circumstance, the September proposal went
ahead but no evidence was adduced as to the factors for pressing ahead or where the money to
meet the commitment would be coming from. The Board commented adversely on the inadequacy
of the evidence, inter alia, in those respects.

212. The forma documentation for the issue of the Notes by HIT Finance was signed on
23 November 1994. The Listing Memorandum and the Subscription Agreement showed that the
proceeds of the issue of the Notes (less expenses) would be lent by HIT Financeto HITL for the
purchase of the Port fom HIT Holdings, tha Paribas Asia Ltd (“PAL”) as manager would
subscribe and pay for US$1.208 hillion of the Notes and that it had aso agreed to sdll to Strategic,
a company owned by the same group of shareholders that indirectly owned the Issuer and the
Guarantors, gpproximately US$1.148 hillion in principad amount of the Notes subscribed for by
PAL. Theinterest rate payable on the Notes was 0.85% above six-month LIBOR.

213. After the September board meeting, certain stepswere taken in anticipation of and to
facilitate the events that were to occur on 28 November 1994, notably, the acquisition by HIT
Invesments Ltd (“HIT Invesments’), the immediate holding company of HIT Holdings, of dl the
shares in HIT Holdings, resolutions (a) by HIT Holdings not only to sdl the Port to HITL for
HK$23 billion but dso to declare a dividend of HK$9.7 billion (equivaent to US$1.256 hillion)
from the proceeds of sale; (b) by HIT Investmentsthat upon receiving adividend of HK$9.7 hillion,
it would lend that amount interest-free to Strategic by way of aloan note for investment purposes,
(c) by Strategic that it would undertake treasury functions for HIT Investments including the
subscription in the FRNs to be issued by HIT Finance of an aggregate of US$1.148 hillion. The
Board noted that the dividend declaration by HIT Holdings and the interest-free loan to Strategic
did not form part of the September proposal and commented adversaly on the absence of direct
evidence on the congderations that prompted the need for and the adoption of these additiona
steps as part of the restructuring.

214. Various events then occurred on 28 November 1994:

(1) HIT Holdings entered into an agreement (“the Port Purchase Agreement”) to
sl the Port to a newly formed subsdiary, (i.e HITL) for HK$23 hillion,
approximately HK$10.394 hillion of which was payable in cash upon written
demand from HIT Holdings, HK$6.1 billion by way of an interedt-free
subordinated loan note and the baance of approximately HK$6.5 hillion as a
back-to-back |oan.

(2) HIT Fnance dgned a loan note with HITL for an advance to HITL of
US$1.735 hillion with interest at 1% per annum above LIBOR.
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(3) HIT Holdings declared a dividend of HK$9.7 billion (equivdent to
US$1.256 hillion) from the proceeds of sale of the Port.

(4) HIT Investments lent Strategic the same amount i.e. US$1.256 hillion,
interest-free.

(5) Strategic purchased US$1.148 hillion of the Notes (“ the Strategic Notes’ ) from
PAL.

215. So on 28 November 1994, a circular transaction came about: money moved from
(1) PAL to HIT Finance (proceedsof the Notes); (2) HIT Financeto HITL (loan of the proceeds);
(3) HITL to HIT Hoaldings (cash condderation for the Port purchase); (4) HIT Holdingsto HIT
Investments (payment of dividend); (5) HIT Invesments to Strategic (interest-free loan);
(6) Strategic to PAL (cash consideration for the Strategic Notes).

216. Strategic disposed of about 18% of the Strategic Notes between 1995 and 1997.
Meanwhile, in January 1996, Strategic was given the right by HIT Investments to repay the
outstanding loan at any time. That it did after it had digposed of the baance of the Strategic Notes
by July 2001 to outside parties.

217. In August 2001, HITL borrowed US$1.131 hillion from Hutchison Internationd Ltd
a abetter interest rate andrepaid HIT Financeitsoutstanding loan. HIT Finance then redeemed dl
the outstanding Notes in November 2001.

218. As noted above, in January 2000, the Assstant Commissioner had raised the
assessments on HIT Finance invoking section 61A and in March 2002, he had raised dternative
assessments on HITL.  As gppears from the Determinations, the Commissioner’ s concluson in
both appealswasthat HIT Investment, HIT Holdings, HIT Finance, HITL, Strategic and PAL had
carried out the various stepsin connection with the i ssue and subscription of the Strategic Notes for
the sole or dominant purpose of obtaining a tax benefit. She was aso of the view that interest
relating to the Strategic Notes was not deductible under section 16 on the basisthat in substance no
money had been borrowed in respect of the Strategic Notes, the borrowing being in substance
covered by advances from HIT Investments and that HITL could have achieved the same end
result without the issue of the Strategic Notes. But it isto be noted that the Commissioner agreed
with the Assstant Commissioner that the assessments on HIT Finance and HITL were in the
dternative with the necessary consequence that only one set of interest deductions on the Strategic
Notes should be disallowed.

219. The logic behind the Assstant Commissioner’ s gpproach of focusng on the
deductions sought by HIT Finance and the raising of assessmentsin the dternative on HITL isnot
readily discernible. On further consideration, it would appear that the perceived tax benefit the
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Revenue sought to counteract wasthis. HITL’ sprofitsthat would otherwise have been chargesble
to tax had been reduced by an amount corresponding to the interest it had to pay on the [oan from
HIT Financethat was ttributableto the Strategic Notes. As 15% of that amount (being theinterest
differentia between the interest payable on the Strategic Notes by HITL and HIT Finance
respectively) had dready been brought within the tax net astaxable profits of HIT Finance, it was
thus only the balance i.e. 85% that had not attracted tax. That of course corresponded to the
amount of interest paid to Strategic on the Strategic Notes by HIT Finance. If dlowable as a
business expense of HIT Finance, it would not condtitute profits of HIT Finance chargegble to tax.
Nor would such interest when paid to Strategic on the Strategic Notes by HIT Finance: being
offshore interest, it would not be taxable as profits in the hands of Strategic. Put shortly, the
perceived tax benefit was 85% of the interest payments mede on the Strategic Notes by HITL
which would otherwise have been chargeable to profits tax but which had been transformed into
tax-freeincome in the hands of Strategic, amember of the HIT Group.

220. It was that percalved tax benefit that the Commissioner (agreeing with the Assgtant
Commissioner) sought to counteract. She did so by disdlowing the interest deductions sought by
HIT Finance on the interest so paid to Strategic. As appears from paragraph 3 (1) of the HITL

Determination, e Commissioner clearly did not consider it appropriate or necessary, for the
purpose of counteracting the perceived benefit, dso to disallow the deduction of interest payments
on the Strategic Notes by HITL. This may explain why the focus had been on HIT Finance.

221. Onthat analyss, it would have been more logica to have focussed on HITL and the
interest it had paid on the Strategic Notesrather than on HIT Finance which wasbut aconduit inthe
scheme of things. Given the wide powers conferred on the Revenue by section 61A(2)(b) to
counteract thetax benefit, the desired result could easily have been achieved through an adjustment
to reflect the tax dready paid by HIT Finance on the interest differentid mentioned above.

222. | pause here to remark that neither party addressed the court on the status of
“ dternative assessments’. | note that no reference to “ dternative assessments’ can befound inthe
Ordinance. More paticularly, it is unclear whether, in dismissng the apped from the
Commissioner in HITL’ s case, it was open to the Board to convert what had been aternative
assessmentsinto assessmentsthe effect of whichisto disallow both sets of interest payments on the
Strategic Notes which it appeared to have done.

These appeals
The“noreal money” issue
223. In paragraph 90 of its Decisoninthe HIT Finance apped, the Board Sated that “[n]o

real money was raised by the Strategic Notes’. This echoed the Board' s earlier conclusions (at
paragraphs 71, 72 and 77 (c) (ii), (d) (i) and (f) (ii) of its Decison in thet appedl) that:
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“It]he issue of the Strategic Notes did not actualy produce any money for HIT
Holdings busness’;

“[t]he only real money raised was the sum of US$587,000,000 in respect of
Notes subscribed by the independent financid indtitutions’;

“in substance no money a al wasraised on 28" of Novemnber, 1994 on the basis
of the Strategic Notes’;

“Injo real money at &l was or could be raised by the HIT Group on 28" of
November, 1994 on the basis of the Strategic Notes’; and

“HIT Finance had undertaken ligbilitiesin respect of the Strategic Notes dthough
in substance it did not raise any money by the issue’.

224, It is evident from the background facts set out above that the origind intention of the
restructuring which was to raise much needed financing from the market had been “frugtrated’
because of market conditions; yet, the September proposal proceeded apace. As noted above,
the Board found the evidence wanting as to the reasons for proceeding and, indeed, where some
66% of the needed financing was to come under Paribas s revised proposals. It was plainly
exercised by the taxpayers reasons for going ahead. Thisled the Board to rgect HIT Finance s
case that “ the transaction gave funding and the source of funding that the HIT Group required to
funditsexpenditurerequirements’. The Board found (at paragraph 77 (b) (ii)) that “ the transaction
did not fulfil such grand purpose” The Board was aso troubled by the lack of explanation for the
insertion into the September proposd of two additiond steps, namely, the declaration of adividend
of HK $9.7 hillion in favour of HIT Investments and the making of an interest-free loan by HIT
Investments of the same amount to Strategic. This led the Board to conclude that there was no
commercid judtification for the declaration of the dividend in favour of HIT Invesments and the
loan to Strategic.

225. In paragraph 72 of the HIT Finance Decison, where the Board sad that “ the only
rell money raised” was the US$587 million of the Notes subscribed by independent financid

ingtitutions and that this was * hard cash raised”, it appeared to draw a distinction between funds
raised externaly (which had been theraison d etre of the exercise) with what had to come from
within the Group (Whether from fundswhich the Group aready had or could redizethroughthe sde
of the Port) and in that sense did not appear to the Board to be “red money”. | pause here to
observe that inter-Group loans would nonetheless involve “money”. Given that context, | had
condgdered whether, fairly read as awhole, references by the Board to “ red money” merely meant
money raised from the market as opposed to money raised internaly which, not being outsde
funding, was not considered to be “red money” but (with some diffidence) had to conclude that it
could not be so read. Whilst many of the conclusions would be consstent with such a reading,
there is the difficulty that paragraph71 (quoted in full by RogersVP in paragraph11 of hs
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judgment) does not it comfortably with such a reading. Then in paragraph 83 the Board stated
categoricdly that:

“... there never was a borrowing of US$1,148,000,000 on the bass of the
Strategic Notes. No real money ever changed hands. The Strategic Notes are both
atificd and fictitious”

Thiswas followed in paragraph 90 by:

“No red money wasraised by the Strategic Notes. Asthere was no capital sum, no
interest was payable... The “interest” was merely part of afacade to achieve atax
deduction.”

226. | now turn to consider is whether the Board’ s conclusion that “ no red money was
rased by the Strategic Notes’ is sustainable. That the Notes were issued on the Luxembourg
Stock Exchange and that the Strategic Notesformed part of that issue are undeniable facts. To say
that only the balance of the Notes (i.e. the Notes|essthe Strategic Notes) were actualy issued flies
in the face of redity. The Strategic Notes have been sold on the market and notwithstanding the
Board' sstatement at paragraph 83 of its Decison quoted above, there is no evidential basis upon
which it could be said that they were “atificid and fictitious’. It is one thing for the Board to
conclude that there was no commercid judtification in the declaration of dividend in favour of HIT
Investments and the interest-free loan made to Strategic, it is quite another to a conclude that the
Strategic Noteswere“ atificia and fictitious’ because such aconclusion did not necessarily follow.

227. The fact that the funding was internal did not make the funds any the lessred. The
Notes could not have been issued without producing funds for the Issuer in accordance with the
liging documentation. In this regard, there is little | can usefully add to the reasons given in
paragraphs 21 to 24 of the judgment of Rogers VP with which | agree.

Section 16

228. Thisconclusion of “no rea money” resulted in the Board disallowing the deduction of
interest paid by HIT Finance on the Strategic Notes under section 16 of the Ordinance. The basis
was that no interest could have been paid because no capita had been raised by the Strategic
Notes. Since that premise is unsustainable, it would follow that the disdlowance is dso
unsudtainable.

229. Itisto be noted that the Case Stated in HITL did not raise any question relating to the
deductibility of interest paid by HITL to HIT Finance attributable to the Strategic Notes under
section 16. Thismay beexplained by the fact that the Revenue did not rdly on it whether before the
Commissioner or the Board. But Mr Goldberg SC did argue HITL’ s apped on the basis that
HITL could not have deducted theinterest payable on the Strategic Notesunder section 16. 1t was
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sad that “no red money” did not necessarily mean no money and even if money had been put into
thecircle, it did not perform any commercia purpose other than to justify book entries and served
no function except to assis in creating adeduction. Hefurther submitted that HITL did not pay for
the Port as part of its commercid operaions in order to earn profits. Rather, it was said that it
replaced interna funding which was interet-free by an interest bearing debt. So it was submitted
that the “purposg’” of the borrowing was not for the production of profits as required by
section 16(1)(a).

230. However, the only relevant finding made by the Board was that there never was a
borrowing on the basis of the Strategic Notes. As that conclusion is unsustainable, in my view,
thereisno proper basis for disalowing the deduction.

Section 61A

231. Proceeding, as | mug, that the interest expense under the Strategic Notes is
deductible under section 16, the questions which then arise are whether such an expenseis capable
of being atax benefit for the purposes of section 61A and, if so, whether in this case there was atax
benefit.

232. Thefirg of those questions arose for determination in the recent decision of this court
in Commissioner of Inland Revenue v Tai Hing Cotton Mill (Development) Ltd, unreported,
CACV 343 of 2005 (22 December 2006). In the present case, Mr Gardiner QC, like
Mr FHesch QCintheTai Hing case, sought to argue that adeduction under section 16 is precluded
from being atax benefit for the purposes of section 61A.

233. Reference should be made to paragraphs 69 to 82 of my judgment in the Tai Hing
case where | had conddered that question. | do not propose to repeat what | said there in this
judgment but would only add thefollowing observations. In the Ordinance, “ tax benefit” is defined
asmeaning “ the avoidance or postponement of the ligbility to pay tax or the reduction in the amount
thereof”. AsexplainedintheTai Hing case, inmy view, “lidbility” insection 61A(3) is not confined
to an exigting or accrued ligbility and is to be congtrued as extending to and including a potentid

liability totax. Asl understandit, Mr Gardiner does not take a different position. Hereferred to a
st of f of losses under section 19C(4) of the Ordinance asthe classic example of adeduction which
would reduce theliagbility to tax but it was part of his submission that areduction could dso operate
in cases where there is a potentid liability to tax. Mr Gardiner QC postulated the following

example: aperson acquires a port which may or may not make a profit but because he thought it
might, he enters into a transaction that throws up a loss which he then sets againgt profits if they
should accrue. It wassaid that these were circumstancesthat giveriseto apotentid ligbility and the
purpose of entering into the transaction was to defeet that potentid liability.

234. On the question of “reductions’, in Petersen v Commissioner of Inland Revenue
(2005) STC 448, Lord Millett (ddivering the mgority judgment of the Board) considered that a
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depreciation alowance which reduced the taxpayer’ sliability to pay tax was atax advantage. On
this issue, the court was unanimous. See [34] and [93] of the judgment. If | have not
misunderstood Mr Gardiner, he appeared to draw a distinction between deductions made against
assessable profits which he accepted would amount to the obtaining of a tax advantage or tax
benefit and deductions that would reduce the amount of profits chargeableto tax (and consequently
the ultimate tax liability of the taxpayer) which would not. In my view, there is no distinction of
substance between the making of deductions from assessableincome and the making of deductions
from profitsin order to arrive at theamount of assessableincome. Inthe former case, theligbility to
tax is reduced and in the latter, the potentid liability to tax is reduced.

235. In paragraph 82 of the Tai Hing judgment | reached the conclusion that:

“Although | do not condder that there is any authority for the proposition that an

expense that is deductible under section 16 can never be a tax benefit, equaly

Lord Diplock’ s statement in Europa Oil and Cross J s gpproach in the Kleinwort
Benson case support the view that certain deductions cannot properly beregarded as
atax benefit. | am inclined to the view that whilst there is no intringc impediment or
difficulty that would prevent adeduction from being atax benefit, not every deduction
Isatax benefit.”

| remain of that view. It would follow that an interest expense in respect of the Strategic Notes that
IS deductible under section 16 is cgpable of being atax benefit for the purposes of section 61A.

236. On the question whether the deduction of interest payable on the Strategic Noteswas
atax benefit for the purposes of section 61A, since atax benefit cannot be determined in vacuo,
the answer would depend on the “transaction” in question. Before the Board, Mr Goldberg QC
had identified no fewer than three variations or versons of thetransaction. Seeparagraph 75 (b) to
(d) of the HIT Finance Decison. In my view, such an approach was not particularly helpful.

237. For the purposes of section61A, it is necessary to focus on the “transaction”
identified as well as “the rdevant person”. On the basis that the transaction was that set out in
paragraph 75(c) of the HIT Finance Decison and the relevant person HITL, the interest
deductions on the Strategic Notes by HITL would be a tax benefit. On that andyss, HIT
Finance srole would be a mere conduit and has no separate or independent significance.

238. There remains then the question of whether the sole or dominant purpose was to
obtain the tax benefit having regard to the seven factors set out in section 61A(1). That isafinding
of fact that isfor the Board and not for this court to make. The difficulty that presentsitsdlf isthat
the Board' sfinding concerning the sole or dominant purpose was premised on therebeing “nored
money”. Asthe premiseisunsustainable, that finding that it was the sole or dominant purpose itsalf
must be put in question.
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239. In those circumstances, what are the options open to this court? In Commissioner
for Inland Revenue v Hang Seng Bank Ltd 2 HKTC 614 at 638. Cons VP consdered that this
court “ may remit to the Board with [the cout’ 5 opinion thereon”. That isdl very wdl but it isnot
entirdy clear what that would achieve given that the congtraints of the case stated procedure mean
that it isnow too latefor further findingsto bemade. Indeed, thiscourt hasnojurisdiction under the
case stated procedure to remit the matter to the Board to reconsider their findings. See Yau Wah
Yau v Commissioner for Inland Revenue, unreported, CACV 97/2006, 8 December 2006.
Regrettably these matterswere not dedt with at the hearing. For my part, | would welcome further
assgtance from counsel (by way of written submissons) on this question, not least because that
may have a bearing on the answers to some of the questions posed.

Section 61

240. Asexplained above, the Board' s conclusion that the Strategic Notes were “ artificia
and fictitious’ isunsugtainable. Thereistherefore no basis upon which section 61 could apply.

The question posed

241. Asthe questions posed in these gpped s have dready been set out in the judgment of

Rogersand Tang VPP, | do not propose to set them out a third time. But before turning to the
questions themsalves, | would preface my answers with some generd remarks. The Board' s
unsugtainable concluson on the “no red money” issue was not a discrete issue. It inevitably

coloured some of itsfindings, such asitskey finding, asto sole or dominant purpose. Further, many
of the questions were predicated on the sustainability or otherwise of the conclusion on the* no redl

money” issue. These matters coupled with the way in which the questions have been framed have
meade the task of answering them in any meaningful way difficult, and in someingtances, the exercise
becomestotaly meaningless. For my part, | have aso had difficulty in divining whét the Board had
in mind in some of the questions when it referred to “ the other facts found by us’.

242. Despite the subtext of the Board' s decision which may be gleaned from its serious
misgivings if not manifest scepticism concerning the need for pressing ahead with the September
proposa when the origind intention had been frudrated, its finding of a lack of commercid

judtification for interposing the 2additional steps of the declaration of the dividend and HIT

Investment on lending the same interest-free to Strategic and the inadequacies of the evidence
adduced, the Board did not focus on important matters such as whether, given the extent of the
internal funding required, the FRN issue could have been smdler, whether an interest-free loan
could have been madeto HITL instead of Strategic and so on. Inthisregard, | agree with what is
saidin paragraph 30 of the judgment of Rogers VP. The Board was smply too preoccupied with
the* nored money’ issue. Quite gpart fromdl this, thereis the difficulty with the assessments on
HITL being aternative assessments. The questions posed ignore this fact.
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243. As the mgority of this court do not consder further submissions necessary, | have
endeavoured to answer the questions but there are some instances where, regrettably, | have not
felt ableto provide an answer.
244, Findly, | would add this. In the Yau Wah Yau case, | questioned whether the
technicdities and the condraints of the case stated procedure still serve a useful purpose and are
conducive to achieving afar and jus result. If anything, the present gppeds forcefully bring that
point home. In my view, the time isripe for areview of that procedure and whether the ends of
justice are best served by retaining it.
Case Stated of HIT Finance
Quetion(A) (1) Yes

(20 No.
Quedtion (B) (3) See paragraph 237.

(4)  Seeparagraph 238-239.
Quesion(C) (5 No.

(6) No.
Quegion (D) (7) Not answered.

(8 Not answered.
Case Stated of HITL
Quetion(A) (1) Yes

(2) Noif it was predicated on there being “no rea money”.

(3 Seeparagraphs 238-239.
Quedtion (B) (4) No.

B) Yes

Question (C) (6) Not answered.
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(7)  Not answered.

Hon RogersVP:

245, There will therefore be an order nis that the matter should be remitted to the Board
with the questions that have been posed answered as per these judgments. There should be a
further order nis that the costs should be to the taxpayer in this court and before the Board of

Review. Therewill be liberty to apply.

(Anthony Rogers) (Robert Tang) (Doreen Le Pichon)
Vice-Presdent Vice-Presdent Justice of Apped

Mr John Gardiner QC, Mr Ambrose Ho SC & Mr Kenny Lin, instructed by Messrs Woo, Kwan,
Lee & Lo, for the Appdlant

Mr David Goldberg QC & Mr Stewart KM Wong, instructed by Department of Justice, for the
Respondent



