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1 This was an gpped from a Judgment of Deputy High Court Judge To given on
17 January 2006. The matter before the judge was an appeal by way of case stated from the
Board of Review. On that occasion the judge dedt with the first and second questions in the case
dated. Thejudge alowed the gpped by the Commissioner. At the conclusion of the hearing of this
gpped, this court dismissed the gpped with reasons to be given in writing.

The questions arising on this appeal

2. The questions which arise on this gpped have been concisely sated in the amended
case stated as follows:

“(1) Whether the Board of Review erred in law in holding thet, in the absence of
fraud, the assessor had no power to* re-open” astatement of lossissued by an
as3ess0r in respect of any particular year of assessment after morethan 6 years
had elgpsed snce the expiration or end of that year of assessment?

(2) For the purpose of Question (1) above (and without prejudiceto the generdity
thereof), whether [the Board] has erred in law in treating the computation of a
Taxpayer’ s profit or loss in any particular year as an “assessment” for the
purpose of section 60 of [Cap. 112] “the Ordinance’ 7’

3. The respondent to the gpped to the High Court, which for convenience will be
referred to as the Taxpayer, had purchased agricultura land in 1990 and 1991. The details of the
purchase and sale, including by that the resumption by Government, are not Sgnificant save to say
that the Taxpayer had treated the gains made on the disposal of the land asbeing non taxable. The
Commissioner had issued a statement of loss for the year 1993/94 of $2,175,763. The
Commissioner and the Taxpayer agree that a gain of $3,490,917 which had been derived from
resumption of one of the lots of land accrued to the Taxpayer in the year of assessment 1993/94,
thusthe Taxpayer’ s profitsfor that year of assessment should (if that gain were taxable) have been
$1,315,154. By thetimethiswas appreciated, however, more than six years had elapsed and the
partieswerein agreement that by virtue of section 60 of the Ordinance no assessment to profitstax
could be made in respect of those profits. The questions in this case arose because the
Commissioner had revised the statements of loss for the years 1993/94 to 1997/98 to nil. The
Commissioner then issued an additiona profits tax assessment for the year 1998/99 based on the
fact that there had been no loss to be carried forward to that year.

4, Thecrucia question inthis apped iswhether astatement of lossissued by an assessor
should be trested in the same way as an assessment of tax. The Board cameto the conclusion that
it was not open to the Commissioner to revist a satement of loss issued more than Sx years
previoudy. The Board referred to anumber of sections of the Ordinance and, in short, considered
the power of the Commissioner to revise a statement of loss should be governed under the same
provisonsasthe power of the Commissoner to make an additional assessment under section 60(1)
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of the Ordinance. The Board referred to Stuations where even if tax had been refunded wrongly,
the Commissioner was unable to obtain arepayment or refund of the tax more than Six yearslater.
Reference was a so madeto section 29(6) and section 70A, which limited the time avallable for the
correction of errorsto six years. The Board aso referred to section 80(3) which likewise limited
the period during which a person might be liable to any pendty under section 80 of the Ordinance.

5. The Board consdered that the position was confirmed by the fact that sections 51C
and 51D provided for the keeping of various records for a minimum period of seven years
reinforced the conclusion that absent any fraud therewas atimelimit of Sx yearsfrom the end of the
year of assessment for al matters relating to taxation.

6. The judge below congdered the matter as a question of construction of the statute
and came to the conclusion in paragraph 39 of his judgment:

“From the above andyss, the only reasonable meaning which could be given to the
word “ assessment” for the purpose of section 59 and likewise sections 60 and 62 is
that it isaprocess of ascertaining or computing the net assessable vaue of a property
subject to property tax or the net chargeable income of a person subject to salaries
tax or the assessable profits of a person subject to profits tax and the application of
the gppropriate rate of tax to that amount assessed to yield a positive amount of tax
chargeable againgt the person assessed to tax. An ascertainment of loss which does
not result in the gpplication of the appropriate rate of tax to that loss is not an

assessment within the meaning of the Ordinance.”

7. In my view the judge was correct. Part X of the Ordinance is concerned with

assessments. Section 59(1) provides that an assessor is required to assess a person when the
assessor is of the opinion that that person is chargeable with tax. Theimplication, therefore, isthat
if the assessor is not of the opinion that a person is chargegble for tax then the assessor is not

required to assess that person. Thisreading of section59 is reinforced by sections 59(1A), (1B)

and (1C). It isunnecessary to set out those sections because it suffices to say that they provide
instances where not only is the assessor not obliged to proceed to make an assessment, for

examplein caseswhere assessable profits do not exceed thelimitsfor taxation set out in schedule 4,
but they even provide in section 59(1C) that an assessment may be annulled if a person has no
income, property or profits chargeable to tax under the Ordinancein any year of assessment. Itis
aso clear from section 62 that there is a distinction drawn in the Ordinance between a notice of
assessment and an assessment. Under section 62(1) the Commissioner isrequired to give notice of
assessment to each person who has been assessed.

8. From theforegoing | reach the conclusion that an assessment isaprocess by which an
assessor, and in some circumstances an Assstant Commissioner, determines the amount of tax
payable by aperson. If thereisno tax payable by a particular person, the assessor does not assess
that person.
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9. In contrast, there is no statutory reference to a “ statement of loss’. A statement of
lossis smply an adminigrative document which has no statutory force. Under section 19C of the
Ordinance aperson who sustainsalossin any trade, profession or business can have the amount of
that theloss carried forward and set off against the amount of his assessable profits from that trade,
professon or business for subsequent years of assessment. But even in the tatutory provisons
relating to losses and the ability to carry them forward there is no reference to the issue by te
Commissioner of astatement of loss. All that isstated in the Ordinance isunder section 19D which
provides that the amount of the loss shall be computed in the same manner and for the same basis
period as assessable profits for any year of assessment.

10. Mr Barlow, who appeared on behdf of the Taxpayer, argued that the Ordinance
should be given apurpos ve construction which would entail astatement of loss being treated on the
same basisasan assessment. Relying on the approach adopted by the Board of Review, he argued
that it wasanomaous, illogicd and unfair if the Commissioner were not to be bound by the terms of
a Statement of loss in the same way as the Commissioner is bound by an assessment under
section 60 of the Ordinance.

11. In my view thereis no illogicdity, unfairness or other objection to the Commissoner
requiring ataxpayer to establish the existence of alossat such time asit is sought to set off that loss
agang profits, evenif that does not happen for more than six years after the year of assessment in
which the losstook place. The statutory requirements imposed on taxpayers to keep records are
for minimum periods. It would seem logicd that if ataxpayer were to seek a reduction of tax by
reason of a loss which he has made in any year of assessment the taxpayer should be able to
establish that loss. It was suggested in argument that this might impose excessve burdens
particularly on public companies. No figures were presented to this court, but it would seem
aurprigngif many taxpayers, particularly public companies, had losses which needed to be carried
forward for more than six years.

12. In the course of argument particular reliance was placed onthe case of Lloyd' s Bank
Export Finance Ltd v Commissioner of Inland Revenue [1991] 2 AC 427. In that case the
Privy Council congtrued the New Zedand tax legidation and came to the concluson that the
Commissioner made an assessment for the purposes of the New Zedland Act when he concluded
that the taxpayer had income on which tax wasto be paid or that there had been no taxable income
or that a loss which could be carried forward and deducted from assessable income had been
incurred. The Privy Council held that the Commissioner’ s determination that no tax was payable
condtituted an assessment and, therefore, was binding on the Commissioner after the prescribed
timelimit had expired. Without, in any way, doubting the decison, it remainsto be said thet it was
adecison on the New Zedand legidation which was consderably different from the Ordinance.
Furthermore, in coming to its conclusion the Privy Council referred to the Audtradian case of

Batagol v Commissioner of Taxation of the Commonwealth of Australia (1963)
109 CLR 243 where asmilar issue asto whether an assessment was time barred had arisen. The
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Privy Council declined to follow the Audradian decison on the bads that the wording of the
Audrdian gatute was sgnificantly different from the New Zedand legidation.

13. Mr Barlow hepfully drew thiscourt’ sattention to the more recent Australian case of

Commissioner of Taxation of the Commonwealth of Australia v Ryan [2000] 201 CLR 109
in which the Batagol was affirmed. Nevertheess, Mr Barlow placed particular emphasis on the
dissenting judgment of Kirby J indeed, adopting his argument that it would be absurd if the

Commissioner were bound by an assessment made of very few dollars but were not bound if the
Commissioner had cometo the conclusion that no tax was payable. Similarly it wassaid that it was
anomaous for the Commissioner to be ableto reopen hisgiving astatement of lossat any timeinthe
future but not able to reopen a case where fraud had been established more than 10 years after the
year of assessment. Asaready stated, it would not seem to be too onerous to require a Taxpayer
to keep the necessary records for him to be able to establish the occurrence of aloss at such time
as it was proposed to take that |oss as a deduction against income for the purpose of assessing

taxable profits.

14. Inmy view therefore the judge came to the correct conclusion and for these reasons
| considered that the apped fell to be dismissed.

Hon Le Pichon JA:

15. | agree.
Hon Barma J:
16. | agree.
(Anthony Rogers) (Doreen Le Fichon) (Aarif Bama)
Vice-Presdent Justice of Appesl Judge of the

Court of Firg Instance

Mr Ambrose Ho SC & Mr Michad Yin, ingructed by Depatment of Justice, for the
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