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1 The rdevant background and the Board’ s Decision gppear in paragraphs 16 to 28 of
thejudgment of Tang JA. | do not propose to repesat those matters here and gratefully adopt them
aswell as the designations of the parties as part of this judgment.

2. So far as the judgment below is concerned, | agree with paragraphs 29 to 36
(inclusive) of the judgment of Tang JA which explains why the test st out in paragraph 19 of the
judgment bel ow was not the correct test. | further agree that notwithstanding the judge’ s Strictures
mentioned in paragraph 17 of hisjudgment, it would appear that he did proceed to make findings of
fact which was not within his province. For those reasons, | agree that the judgment below should
be set aside.

3. As will become apparent, | take the view that this case should be remitted to a
differently congtituted Board for determination for the reasons set out below.

4, | turnfirsttothe Board’ sdecision set out in paragraphs 22 to 28 of the case stated. In
paragraph 23, there was a clear finding that the taxpayer had made contradictory statementsto the
Commissoner in the course of the Commissone’ s investigation. Quite gpart from holding,

correctly in my view, that the Memoranda of Lease were inadmissible by reason of section 15 (1)
of the Stamp Duty Ordinance, the Board a so refused to accept that the Memorandawere genuine
contemporaneous documents as it was entitled to do. It followed from the rgection of the
Memoranda that the Board aso regected the assartions of the taxpayer (to be found in
paragraph 11 (c) of the case stated) in hisletter dated the 22 August 2003 to the Commissioner “ as
to the circumstances|eading to the execution of theMemorandd’ (paragraph 24). It isto be noted
that those appear to be the only findings made by the Board.

5. One then comes to paragraph 25 which bears repesting:

“The Board was of the view that the Internd Memo carried no weight. Quite apart
from the stamp duty point, that document only “ represented the preliminary intention
and negotiation” ; therefore, it threw no light on the contractud relaionship between
the Appelant and Rich Conquest.”

For convenience, the Internal Memo which was aletter sgned by Rich Conquest and the taxpayer
dated 23 December 1998 is reproduced bel ow:

“[ Rich Conquest] agreed to charge HK$50,000.00 per month to [ the taxpayer]

for renting of above premises starting from 24 December 1998. [The taxpayer]
has the right to terminate the renting of [the Subject Premises] with 2 months
advance notice.”

6. The Internd Memo was produced by the taxpayer in response to the Assessor’ s
inquiries relaing to the quarters provided for the year 1998/1999. Quite when it was furnished is
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unclear from the case stated except that it must have been prior to 9 May 2001 because on that
date the Commissoner raised certain inquiries about it with Rich Conquest which led to Rich
Conquest’ sresponse of 18 May 2001 to the effect that the Internd Memo

“is not atenancy agreement. It isjust an interna memo for our record and it is not
legdl (sic) binding. In fact, no tenancy agreement was signed in the said period, and
therefore no stamped tenancy agreement is available.”

7. | find paragraph 25 problematic. Firgt, | do not see that any stamp duty point was
involved. It appeared to be common ground that the Interna Memo was not atenancy agreement.
Not being atenancy agreement, it didnot requireto be samped. Itsevidentid value was something
quite independent of the (misconceived) slamp duty issue. Second, the Board opined that the
Interna Memo “ carried no weight”. The stated reason was that the document only “ represented
the preiminary intention and negotiation”, gpparently quoting from the taxpayer’ s letter to the
Commissioner dated 22 August 2003 being part of the assertions specificdly rgected by the
Board. But in dismissing the Internd Memo as throwing “no light on the contractud relationship
between the taxpayer and Rich Conquest,” the Board did not appear to have consdered the
question whether the document could have congtituted evidence of the terms of an ord tenancy
between the taxpayer and Rich Conquest regarding the Subject Premises and did not consider its
effect in conjunction with the Intimation Letter dedlt with below. Rather, according to the Board,
there was an “absence of evidence® to prove the underlying contractua arrangement

(paragraph 26).

8. Apat from the Internd Memo, there is dso the Intimation Letter dated
2 November 1998 from the employer to the taxpayer which, in my view, aso spesks to the
arrangement between thetaxpayer and Rich Conquest regarding the Subject Premises. Mr Wong
who appeared for the Commissioner criticised the Intimation Letter in two respects. Firg, if my
understanding is correct, it was said that it could not have been known on the date that |etter was
written what the terms of the tenancy would be given that, according to the taxpayer, he did not
enter into negotiationswith Mr Siu (the Finance & Adminigtration Manager of Rich Conquest) until
some sSx weeks later. Mr Wong aso drew attention to the words (Without Tenancy Agreement)
following “ Tenancy Period” observing that it was remarkable for the employer to know six weeks
prior to the negotiations that there would be no Tenancy Agreement.

9. Mr Wong' scriticisms gppear to be misplaced. Given the circumstances, the fact that
the terms could be outlined six weeks prior to the taxpayer’ s negatiations with Mr Siu is not as
extraordinary as it might seem. From the taxpayer’ s s point of view, assuming (in the absence of
any finding by the Board) the impending termination of his tenancy agreement & The Regdia by
24 December 1996 (and in relation to which | have some observations to make in paragraph 11
bel ow), what would be important would bethe * in principle’ gpprova of Rich Conquest to anew
tenancy of the Subject Premises upon the expiry of the tenancy a The Regdia. Further, the words
“Without Tenancy Agreement” could not reasonably or fairly be read in the manner suggested: it
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meant no more than that the Intimation L etter was written without the benefit of any written tenancy
agreement.

10. For my part, whilst the weight to be accorded to any piece of evidenceisameatter for
the fact-finding tribunal, what needs to be consdered is whether the Board had overlooked
relevant evidence. The Board considered that there was no evidence to support the ora tenancy,
but in so doing, the Board did not state any reasons for disregarding the Intimation Letter and it is
not for this court to speculate if its reasons were those articulated by Mr Wong. In any event, as
explained above, those would not have been vaid reasons for disregarding that piece of evidence.

11. Moreover, nowherein the case stated was any mention or reference made to the fact
that the 1998/1999 return by the employer showed that from 1 April 1998 to 23 December 1998,
it had provided quarters, being aflat in The Regdia, in respect of which the taxpayer had paid
$330,410 to the landlord. 1t would appear that the reimbursement of that amount to the taxpayer
had not caused any additiona assessment to be raised for that tax year. Again, this was relevant
evidence in that it would have some bearing on the likelihood of an ord tenancy of the Subject
Premises commencing on the expiration of the Regdiatenancy.

12. Findly, | should mention thet | find paragraph 10 of the case stated being part of the
‘ Background leading to the apped before the Board' unsatisfactory. Whilst the Memoranda of
Lease dated 1 April 1999 and 1 April 2000 should be ignored for the reasons given in
paragraph 23 of the case sated, thetermsof the* applicable interna memo” are of relevance given
that the employer’ s tax returns for 1999/2000 and 2000/2001 show differing amounts of * rent’
paid to thelandlord by the employeefor those respectivetax years. Itisunclear what thoseinterna
memoas showed or when they were produced.

13. The paucity of findings of fact in the case dated isregrettable. AsMay LJ observed
inMorrisv London Iron Co. [1988] 1 QB 493 at 504 E

“Judges should, so0 far asis practicable and so far as it is in accordance with their
conscientious duty, make findings of fact.”

It is difficult to comprehend why the Board refrained from so doing other than in rdation to the
Memoranda of Lease. Whilstitisclear it consdered that the Memoranda and, it must follow, the
board minutes of 24 December 1998 were not contemporaneous documents, it failed to address
the question whether the documents adduced in evidence (including but not limited to the Intimation
L etter, the Internal Memo, theemployer’ stax returns, the debit note dated 28 December 1998, the
officid receipt dated 1 January 1999,) submitted prior to 22 August 2003 (and it would seem well
before that date) were accepted as having been contemporaneous documents or otherwise and to
identify those that were not considered contemporaneous and the reasons therefor.
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14. Without making findings of primary fact, the tribund is handicapped in not beingina
position to draw inferences from such findings where gppropriate. 1t seems to me wrong in
principlefor the Board to rgject adl documentary evidence adduced smply because it had come to
the conclusion that what thetaxpayer produced on 22 August 2003 was an attempt to ‘ beef up’ the
evidence.

15. For thesereasons, | find the Board' s decision unsustainable and, in the circumstances,
the only fair course to take is to remit the matter back to a differently congtituted Board for

determination. Having come to that conclusion, it would plainly be open to the Commissioner to

takethe section 61 point a there-hearing. | would aso propose an order nis that costs here and

below bein the cause of the re-hearing.

Hon Tang JA:

16. Thisisan goped by the Commissoner of Inland Revenue (“ the Commissone™) from
the judgment of Deputy Judge Gill on a case stated by the Board of Review.

17. The questions of law requiring answer are;

“1.  Whether the Board erred in law in holding on the facts as found by the Board
that the Appd lant failed to discharge his onus of proof in establishing that the
sumsin question wererefundsof * rent’ paid in repect of atenancy which was
said to subsst in fact between the Appelant and Rich Conquest?

2. Inthe even that the answer to the question posed by the Appellant is in the
afirmaive

(8 whether, on the facts as found by the Board

(i) thepurported’ letting’ of the Subject Premises by Rich Conquest to
the Appellant and/or

(i) thedleged provison of quarters by Redink Paging to the Appdlant
by way of rent refund were * atificid of fictitious and should be
disregarded pursuant to section 61 of the Inand Revenue
Ordinance? Or

(b) whether the matter should be remitted to the Board for its determination
of theissuein (a) above.”

18. The judge answered the firgt question in the affirmative and his answersto questions
2(a) and 2(b) were“no”.
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Background

19. This gpped concerns the taxpayer' s cdam that the sums of HK$150,000,
HK$360,000 and HK$840,000 paid by his employer Redink Paging Limited (“ Realink Paging”)
to the taxpayer for the years of assessment 1998/99 to 2000/01, both inclusive, were refunds of
rent within the meaning of section 9(1A)(a) of the Inland Revenue Ordinance, Cap. 112 (“the
Ordinance”).

20. The apped arose out of three assessments al dated 7 June 2003 in respect of the
three years of assessments. In these assessments, the following notations appeared:

“The purported rent reimbursement is assessed as cash alowance as there were no

tenancy agreement.”
21. The taxpayer objected to the assessments under section 64 of the Ordinance.
22. The Deputy Commissioner (exercising the power of the Commissioner under section

3A of the Ordinance) decided on the appellant’ s objection dated 22 March 2004.

23. The taxpayer appealed to the Board of Review under section 66 of the Ordinance.
24, By the decision dated 25 October 2004, the Board dismissed the taxpayer’ s apped.
25. The taxpayer gppeded by way of case stated.

26. Before the Board, the taxpayer did not give evidence. The evidence available to the

Board as narrated in the case stated are as follows:

“BACKGROUND LEADING TO THE APPEAL BEFORE THE BOARD

5. By letter dated 10" February 1991, Redink Industries Limited [* Redlink
Industries ] offered to the Appd lant the position of Managing Director in that
company. Clause 3 of that letter provided that:

“Your basic salary will be $27,500.00 per quarter and [ Realink Industries]
IS agreed to provide quarter to you at the time when the Board of
Directors approve...".

6. By letter dated 1% April 1994, Redink Indugtries informed the Appellant that
his employment was transferred to Redink Paging consequentid upon the
re-organization of the Realink Group of Companies.
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7. On31* May 1999, 2000 and 2001, Redlink Paging filed employer’ sreturnsfor
theyearsended 31% March 1999, 2000 and 2001 respectively in respect of the
Appdlant which showed the following particulars:

Director

to
31/03/2001

Period of .
employment Quarters provided
cssesment | amployed seary Rt
pioy Period Rent paid torefunded
From To . Address Nature |landlord by to
Provided
employee [employ¢]
e
1998/99 Managing | 01/04/1998| 31/03/1999| $307,152 | 01/04/1998 |Flat C, 11/F, Tower 2, Thel Apartment| $330,410 | [Blank]
Director to Regalia, No. 33 King' s Park
23/12/1998 [Rise, Kowloon
24/12/1998 [Duplex A and Roof, 22/F and Apartment| $150,000
to [23/F, Block 7, King's Park
31/03/1999 |Villa, No.1 King' s Park Rise,
Kowloon  [‘the  Subjec]
Premiss ]
1999/2000 | Managing | 01/04/1999| 31/03/2000| $300,400 | 01/04/1999 [The Subject Premises Apartment| $360,000 | [Blank]
Director to
31/03/2000
2000/2001 | Managing | 01/04/2000| 31/03/2001( $300,400 | 01/04/2000 [The Subject Premises Apartment| $840,000 | [Blank]

8. The Subject Premises was purchased by Rich Conquest Limited [ Rich
Conquest’ ] on 10™ February 1998 for $25,593,200. The Appellant and one
Y au Wong Ching were the only directors and shareholders of Rich Conquest.
The Appdlant held 50% of the shares in Rich Conquest.

9. Inresponseto the Assessor’ senquiresrelating to the quarters provided for the
year 1998/1999, the Appdl lant furnished to the Respondent various documents
indluding the following:

(@) A letter [' the Intimation Letter ] dated 2™ November 1998 from Realink

Paging to the Appdlant in these terms:

‘In view of the termination of your tenancy agreement dated
24 December 1996, the Board of Director has approved to provide
the following new quarter to you.

1 New Address of

quarter

[ The Subject Premises]
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2 Rental Charges : HK$50,000.00 per month inclusive of
Management fee, government rent and
rates.

3 Tenancy Period : Sart from 01 January 1999 until

(Without Tenancy further notice, [Realink Paging] has
Agreement) the right to give 2 months advance

notice to terminate the quarter.’

b) A letter sgned by Rich Conquest and the Appellant dated 23 December
( g y q p

(©

(d)

C)

1998 [* the Internd Memo’ | which provided that

‘[ Rich Conquest] agreed to charge HK$50,000.00 per month to [the
Appellant] for renting of above premises starting from 24 December
1998. [The Appellant] has the right to terminate the renting of [the
Subject Premises] with 2 months advance notice'.

In response to enquires from the Respondent dated 9" May 2001, Rich
Conquest informed the Respondent on 18" May 2001 that the Internal

Memo ‘isnot atenancy agreement. Itisjust aninternal memo for our
record and it isnot legal binding. In fact, no tenancy agreement was
sgned in the said period, and therefore no stamped tenancy
agreementisavailable’ . Theletter wassgned by JavisSu[* Mr. Su' | as
its* Fnance & Admin. Manager’ .

A Memorandum of Lease said to have been made on 24" December,
1998 between Rich Conquest and the Appellant whereby Rich Conquest
let the Subject Premises to the Appdlant for 3 months from 24"
December, 1998 to 31% March, 1999 with rent a $50,000 per month
payable ' in advance without any deduction on or beforethe 2™ day of
each calendar rental period during the term provided.” This
Memorandum of Lease was not stamped. It was not submitted to the
Respondent until 22 August 2003.

Minutes of a meeting of the Board of Directors of Redlink Paging dated
24™ December 1998 approving the said Memorandum of Lease and
resolving that Redlink Paging shdl remburse the Appdlant * the monthly
rent pad by him to the landlord according to the Memorandum [of

Leosd .

A Debit Note dated 28" December 1998 from Rich Conquest to
Appelant for $150,000 being ‘Rental Fee 01/01/99 to 31/03/99
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10.

11.

(Including all charges, i.e. Government Rent and Rates and
Management Fee).’

() An* Officid Recaipt’ dated 1% January 1999 from Rich Conquest to the
Appellant for $150,000.

The documentation in respect of the Appdlant’ s claim for the subsequent years
followed asmilar pattern asthat gpplicable to the claim for the year 1998/1999.
The differences were:

(@ The gpplicable internal memo and memorandum of |ease were dated the
same date, namely, 1% April 1999 and 1% April 2000.

(b) Rich Conquest issued monthly receiptsfor rental feepaid* by settlement of
the amount due to [the Appdlant] from the company’ :

In correspondence exchanged between the Appellant and the Respondent
prior to the hearing before the Board, the Appellant asserted:

(@) In a letter dated 14™ August 2001 that ‘No tenancy agreement was
signed with [ Rich Conquest], the landlord, in respect of my residence
covering the periods 1.4.1999 to 31.3.2000 and 1.4.2000 and
31.3.2001. Copies of the rental receipts for the same period are
enclosed for your perusal’.

(b) Inaletter dated 9™ June 2003 that * No tenancy agreements were signed
between [ Rich Conquest] and me because | own 50% shareholding of
[ Rich Conquest]. Assuch, [ Rich Conquest] hasno risk of not signing
tenancy agreement with me for caseslike | do not pay rental to [Rich
Conquest] promptly etc, and there is no need to obtain such
documents for any court case. Alternatively, | have signed an
internal document for the lease with [Rich Conquest], and [Rich
Conquest] issued official receiptsto me monthly.’

(c) In aletter dated 22™ August 2003 that ‘Mr. Jarvis Su, the Finance
Manager of [Rich Conquest], was responsible to negotiate the
tenancy with me. He verbally offered me the monthly rent of [the
Subject Premises] according to the fair market rent, and we would
negotiate the terms of the tenancy. Upon mutual agreement on all
terms of the tenancy, a Memorandum of Lease would be signed by the
Director of [Rich Conquest] (aslandlord) and | (as Tenant) and Mr.
Su acted as witness for the Memorandum ... In fact, [the Internal



(2006-07) VOLUME 21 INLAND REVENUE BOARD OF REVIEW DECISIONS

Memo] (dated 23.12.1998) only represented the preliminary
Intention and negotiation of the tenancy between Mr. Suand| ... The
final agreed monthly rent and other terms of the tenancy for the
period from 01.01.1999 to 31.03.1999 should be referred to ...
Memorandum of Lease dated 24.12.1998, which was signed by the
Director of [Rich Conquest] and I'.

12. In response to enquiries from the Respondent, Rich Conquest also stated in a

|letter dated 14™ August 2001 that ‘No formal tenancy agreements were
signed by [the Appellant] and [Rich Conquest]. Instead, copies of the
internal records agreed by both parties covering the periods are enclosed
for your reference.’”

27. Itisagainst such background that oneturnsto the Board' sdecision in the case Stated:

“THE BOARD SDECISION

22.

23.

24,

25.

It wasthe Appdlant’ s casethat his relationship with Rich Conquest was one
of thelandlord and tenant. By virtue of section 68(4) of the IRO, the onus of
proof rested on the Appellant.

The Board found that the Appellant made contradictory statements to the
Respondent in the course of the Respondent’ sinvestigation. At al materid
times right up to 22™ August 2003, the Appellant’ s position was that no
tenancy agreement had been sgned with Rich Conquest. The sudden
emergence of the Memoranda of Lease on 22™ August 2003 demonstrated
the Appdlant’ s awareness of the need to prove his requisite contractua
nexus with Rich Conquest. Quite gpart from the inadmissbility of these
Memoranda by virtue of section 15(1) of the Stamp Duty Ordinance, the
Board was not prepared to accept these as genuine contemporaneous
documents. The higtory of ther revelaion bore dl the hdlmarks of these
being sHf-serving documents produced to advance the Appellant’ s case.

It followed from the Board' srejection of the Memoranda that the Board did
not accept the bare assertions of the Appellant made in his letter dated 22™
August, 2003 as to the circumstances leading to the execution of the
Memoranda. Sincethe Appdlant did not attend the hearing beforethe Board,
the bare assertions were untested by cross examination. The Board did not
have any explanaion from the Appellant for hisinconsastencies.

The Board was of the view that the Internd Memo carries no weight. Quite
goat from the stamp duty point, that document only “represented the
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preliminary intention and negotiation”; therefore, it threw no light on the
contractua relationship between the Appdlant and Rich Conquest.

26. The Board agreed with the representative of the Appdlant that by virtue of
section 6 of the Conveyancing and Property Ordinance, a written tenancy
agreement was not necessary for aterm of lessthan 3years. The Board took
the view that the difficulty of the Appelant’ s case was the absence of
evidence to prove the underlying contractud arangement. Conflicting
assartions were made in pre-hearing correspondence passing between the
Appelant and the Respondent. It behoves the Appellant to give the Board
some explanation of the inconsstencies and to describe how the tenancy was
in fact concluded. In the absence of such evidence in this case, the Board
agreed with the views expressed in Case No. D33/97 at page 239

“However, as this decision indicates, that benefit cannot be obtained
where, in a case involving an alleged rental refund, as a matter of law
no relationship of landlord and tenant existed. It isnot enough simply to
rely ... upon the formal niceties of paying cheques to a family member,
Issuing recelpts and completing property returns.”

27. The Board noted that the Respondent dso relied on section 61 of the
Ordinance. Giventhe Board' sviews as stated above, the Board held that it
was not necessary to make any ruling in relation to this aternative submisson
of the Respondent.

28.  For the above reasons, the Board rejected the contentions of the Appellant
and confirmed the assessments.”

28. As gtated, the appedl from the Board was successful.
29. The judge in his judgment followed the wdl-known dictum of Barnett J in
Commissioner of Inland Revenue v Inland Revenue Board of Review and Another [1989] 2

HKLR 40 at page 58 that:

“The Court is not permitted to re-evauate that or any other evidence to see whether
it might have made a different finding.”

30. The judge summarised the competing arguments before him as follows at para. 16 of
his judgment:

“16. The competing arguments in respect of question 1 are narrow in compass,
namely, as asserted by the Commissorer, has the Board undertaken a fact
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finding exercise and, on the evidence eva uated, found that the taxpayer has not
discharged his burden of proof; or, as asserted for Mr Yau, did the Board
improperly consder or overlook the evidence avalable to it, and in doing so
apply the wrong standard of proof, and thereby err in law?’

31. But at para. 19, the judge said:

“19. As Mr Barlow for the taxpayer and Ms Chung for the Commissioner both
accept the test to be gpplied is as follows: is there evidence to establish the
exisgence of a tenancy agreement, and is there evidence that a tenancy was
performed?’

32. Mr Barlow, who appeared for the taxpayer, submitted that his argument was not put
in quitethat way. Hissubmission below wasthat on the evidence beforethe Board, the Board was
required to find the existence of a tenancy agreement.

33. Indeed, having read the carefully prepared written submission by Ms Ada Chung,
Acting Principal Government Counsd, who appeared for the Commissioner below, it seemsto me
thejudgeat para. 16 has correctly summarised her submission and that para. 19 was not a correct
gatement of Ms Chung' s submisson.

34. In any event, the test stated in para. 19 is not the correct test. The question was not
whether there was evidence before the Board to establish the existence of the tenancy agreement.
If there was no such evidence the taxpayer would have no case a al. The question before the
Board was whether they were satisfied on the evidence before them that the payments were
refunds of rent within the meaning of section 9(1A)(a) of the Ordinance. The test as Sated is
unhdpful. Thefact that there was evidence to establish the existence of atenancy would not answer
the question whether on the evidence the Board ought to have found atenancy. The question “is
there evidence that a tenancy was performed” is equaly unhdpful.

35. Furthermore, it is not clear whether the judge actudly gpplied that test, snceit would
contradict what he said in para. 17 of his judgment:

“17. Of courseitisnot within my proper function to impugn the Board' s evauation
of the evidence, for that would undermine the Board' s role as a fact-finding
tribuna.”

36. The judge went on to say asfollowsin his judgment:

“20. Thefollowing isincontrovertible or not chalenged:
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(@ Mr Yau was entitled to the rent rdief as a term of his contract of
employment;

(b) Rich Conquest owned quarters, invoiced Mr Yau for rent of those
quarters and receipted Mr Y au for payment of those invoices,

(©) Mr Yau occupied those quarters,

(d) Redink Paging a a Board meeting gpproved the memorandum of lease
and rembursement to Mr Yau of the rent paid by him;

(e) Redink Paging in its employer’ s returns declared the payments to have
been made.”

37. Mr Stewart Wong, who appeared for the Commissioner before us, does not accept

that these facts areincontrovertible or not challenged. Certainly, they were not accepted as proven.
They werethe evidence of thetaxpayer. Asfor 20(d) of the case stated, it isclear fromtheBoard’ s
decision at para. 23 of the case stated, that the Board was not prepared to accept the Memoranda
of Leases* asgenuine contemporaneous documents’. 1t must follow that they were not prepared to
accept the “ genuineness’ of the minutes purporting to gpprove the Memoranda of Leases. Asfor

20(e) of the case stated, Mr Barlow, accepted that the employers  returns (see para. 26 above,

and para. 7 of the case sated) did not say that there had been any refund of rent to the taxpayer.

Asfor 20(a), 20(b) and 20(c) of the case stated, there wereindeed evidenceto such effect. But the
burden of proof was on the taxpayer and the Board was not obliged to accept such evidence,

38. The judge went on to say:

“21. TheBoard reached itsfindings having found Mr Y au to have been incons stent
In his responses to queriesraised and regjected as inadmissible the memoranda
of lease because they were not stamped. There can be no fault in that but that
does not in my view entitle it to ignore the evidence that was admissible and
which points to a bona fide tenancy, dbeit informaly entered into, and
performance.

22. Furthermore, there is nothing to indicate that Rich Conquest had not filed
profits tax returns to show the rent had been received, and there is nothing to
suggest that Redlink Paging had by itsreturns set out to defraud the Revenue; in
other words, nothing to disturb the presumption of their having conducted
themsdves lawfully in eech case.

23. By opting out of theincontrovertible evidence upon which no redigtic finding of
fact could be reached save that therewas atenancy and it was performed, | am
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satisfied that the Board erred in law initsfindings of fact by gpplying thewrong
standard of proof. The answer to question1is‘ Yes .

39. | believe the judge had in mind Mr Barlow’ s submissons which were repested in
paras. 6(6) and 6(7) of hiswritten submisson:

“(6) If aBoad of Review has before it sufficient materia to conditute a prima
facie case, then it isobliged to decide the gpped upon the evidence before it
plus any gpplicable presumptions of law, eg. Morris v. London Iron and
Stedl Co Ltd [1988] 1 Q.B. 493 (C.A.) a 504C-H and 506G-507B.

(7) If aBoard' sdetermination of an gpped isincongstent with and contradictory
of the facts found by them, thenitiswrong in law e.g. Edwards v. Bairstow
(L.F.” sNo.11) at 36; Kwong Mile Services Ltd v. CIR (L.F."’ sNo0.13) at
288 & 289.”

40. Mr Barlow submitted the Board was confronted with two opposing cases. For the
taxpayer, the payments were refunds of rental. For the Commissioner, they were cash dlowances.
He said on the evidence the Board should make up his mind and decide of the two versonswhich
was more probable. He submitted that since there was no evidence to support the case that the
payments were cash adlowances, whereas, despite the inconsistencies described by the Board and
which he did not dispute, the evidence from the taxpayer showed that the payments were refund of
rent.

41. Mr Wong referred us to the decison of Mortimer J (as he then was) in All Best
Wishes Ltd v Commissioner of Inland Revenue [1992] 3 HKTC 750 at 773, where he said:

“The Board consdered the whole of the evidence, including the oral evidence of Mr.
L1, thewritten evidence and the documents. They considered thewhole picture, from
beginning to end. 1t may not have been completdy sraightforward. It is afact that
other tribunds could have reached adifferent concluson. | am not saying that | would
have done o, for itisnot my task to even consider that. My task isSsmply to decide
whether there was evidence upon which the Board could properly reach the findings
which are chdlenged. Theanswer | do not find difficult. Looking at the whole of the
evidence, there is no question in my mind but that the Board were entitled to find, or
infer, those matters.

A tribund, which hears ord evidence and considers documents, is not in the position
(asis submitted) that it has to find what the witness saysiis the fact, even if he is not
cross-examined, and even if heis not contradicted by other evidence. A tribund, in
those circumstances, may ook at the whole of the circumstances presented to it and
may find that the ordl evidence is not acceptable on particular matters. Or, may find
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certain facts contrary to the evidence that has been given and, indeed, contrary to
what appears in the documents and other material beforeit.

TheBoard' sapproach to the whole of the evidence including the oral evidence, is set
out on pages[757 to 762 in thisprint] in detail. 1 do not proposeto rehearseit. Was
the conclusion that thiswas trading, unreasonable or perverse? Asl have sad, even
if other tribunals may have reached a different concluson, on the whole of the
evidence of what was done and said and the whole nature of this enterprise as
presented to the Board, | cannot say that the Decison was either unreasonable or
perverse. In my judgment it was a conclusion which was plainly open both on the
evidence and on facts found.”

Mr Wong dso referred usto the decisons of the House of Lordsin Rhesa Shipping

Co SAv Edmunds[1985] 1 WLR 948 at 955, wherethiswell-known dictum of Lord Brandon of
Oakbrook can be found:

43.

“The firgt reason is one which | have dready sought to emphasise as being of great
importance, namdly, that the judge is not bound aways to make a finding one way or
the other with regard to the facts averred by the parties. He has open to him the third
dternative of saying that the party on whom the burden of proof liesin relation to any
averment made by him has failed to discharge that burden. No judge likes to decide
cases on burden of proof if he can legitimately avoid having to do so. There are cases,
however, in which, owing to the unsatisfactory state of the evidence or otherwise,
deciding on the burden of proof isthe only just course for him to take.”

The same approach was adopted by Deputy Judge Carlson in Real Estate

Investments (NT) Ltd v Commissioner of Inland Revenue [2006] 1HKLRD 821 at 831,
wherean argument smilar to that advanced by Mr Barlow before us was rejected by the judge at
page 831 asfollows.

“Question (i) — Whether, as a matter of law and on the facts found, and
having held that we were unable to come to a positive finding as to the
relevant intention, were we right to conclude that the appellant had not
discharged its burden of proof in the appeal and consequently to dismissthe
appeal and confirm the determination?

42. | am stidfied that, save for the one aspect that | have dready referred to and
decided, the Board came to factual conclusions which were entirely open to it
and that it cannot be faulted in any way as to the manner that it gpproached its
task nor in the way in which it sought to weigh the evidence. Mr Swaine has not
atempted to argue otherwise. He has gpproached the matter by inviting meto
look at the consequences of the Board' s finding. By producing an gpparent
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‘ scordlessdraw’ on the evidentia contest beforeit, Mr Swaine submits that the
accountsat the very least amounted to aprima facie case of an intention to hold
the Property on a long-term basis for rentd purposes. This amounts to the
taxpayer presenting the Revenue with an evidentid burden for it to discharge
which it has sngularly falled to do. He says this because the Board dso felt
unable to say whether the taxpayer intended to trade as at the date that it
acquired the Property. Once the Revenue failed to overcome the evidentia

burden created by the prima facie case, as | have just described it, thenas a
matter of logic and law the essence of the casefell to be resolved on the basis of
the unanswered prima facie case and therefore on a proper andysis the
taxpayer had carried its burden and the apped ought to have succeeded.

Although | haveexpressed it asa* scordessdraw’ the consequence was by no
means a draw but that of an unanswered goa by the taxpayer. Although

expressed by me as a sporting metaphor it appears that this properly illustrates
the effect of Mr Swaine' s submission.

43. Mr Mok submits that where s68(4) of the Inland Revenue Ordinance
(Cap. 112) (the Ordinance) requires the appellant to prove that the assessment
Isexcessve or incorrect, afalureto establish its case will befata to any gppedl.
That is the ample consequence of this gatutory requirement. There is ample
authority to support the fact that the onus is on the appellant. See for example
All Best Wishes Ltd v Commissioner of Inland Revenue (1992) 3 HKTC
750, Mok Tse Fung v Commissioner of Inland Revenue (1962) HKLR 258
and recently Cheung Wah Keung v Commissioner of Inland Revenue [2002]
3 HKLRD 773.

44. Itisdso abundantly clear that where the tribund of fact is not ableto cometo a
positive decison one way or the other, asisthe casein this matter, it is open to
it to say that the party which bears the onus of proof hasfailed to discharge that
burden and must therefore be taken to have logt. This principle was expressed
asfollowsby Lord Brandonin Rhesa Shipping Co SA v Edmunds & Another
[1985] 1 WLR 948 at pp.995H-956A:

... thejudge is not dways bound to make afinding of fact one way or the other
with regard to facts averred by the parties, He has open to him the third
dternative of saying that the party on whom the burden of proof liesinrelation to
any averment made by him has failed to discharge that burden. No judge likes
to decide cases on burden of proof if he can legitimately avoid having to do so.
There are cases however in which, owing to the unsatisfactory state of the
evidence or otherwise, deciding on the burden of proof isthe only just coursefor
him to take.
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45. Thiswas the course that was aso adopted by the Court of Apped in Li Tim
Sang v Poon Bum Chak (unrep., CACV No 153 of 2002); al three Justices,
Le Fichon and Cheung JJA’' s, and Stone J referring to this part of Lord
Brandon’ sspeechin Rhesa Shipping Co SA v Edmunds & Another [1985] 1
WLR 948.

46. Unquestionably, it was therefore open to the Board to decide the matter on the
basisof the burden of proof. That thenleavesover the analyss advanced by Mr
Swaine that the rgection of the Revenue' s case that the Property had been
acquired for trading purposes must amount to acceptance of the prima facie
case at least that the Property had been acquired as along-term capital asset.

47. | do not congder that this can be a correct andysis of the Board' s inability to
cometo adecison oneway or theother. All that this can mean isthefailure by
the appdlant taxpayer to do what the Ordinance required of it which sto
discharge the burden of proving that the assessment wasincorrect or excessive.
There isno place in my judgment for any gloss on this perfectly sraightforward
gtatutory requirement. Once no finding could be made by the Board the burden
of proof engaged and it followed that the gppelant will have failed.

48. The answer to the question thereforeis’ Yes .”

44, These authorities show that Mr Barlow’ s submisson is unsound. Mr Barlow dso
referred toMorrisv London Iron and Steel Co Ltd [1988] 1 QB 493, which concerned aclam
in an indugtrid tribund for unfair dismissd. The indudtrid tribund held on the prdiminary issue,
whether the employee had been dismissed, found the probabilities equally baanced, that it was
unable to make a finding of fact one way or the other and dismissed the clam. The employee
gppealed to the Employment Apped Tribuna, which held that tribunals of fact were under aduty to
make findings on at least the important issues of fact before them and that the industrid tribund hed
faled to discharge that duty, and remitted the case for rehearing by another indudtrid tribuna. On
apped by the employer to the Court of Apped, the apped was dlowed. May LJsad at 504:

“| think it unnecessary further to andyse those decisons. In my opinion what they
cometo isthis. Judges and tribunas of fact should make findings of fact in relation to
meatters before them if they can. In most cases, dthough in some cases it may be
difficult, they can do just that. Having made them, the tribund is entitled to draw

inferences from the findings of primary fact where gppropriae. In the exceptiona

case, however, ajudge conscientioudy seeking to decide the matter before him may
beforcedtosay * | just do not know:’ indeed to say anything ese might bein breach
of hisjudicid duty. In this connection, however, | would say this. Spesking from my
own experience some people find it eeser to make up their minds than others and it
should not be thought that a swift reliance upon where the burden of proof liesand a
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fallure to decide issues of fact in the case, ought in any way to be consdered an easy
or convenient refuge for anybody who does find it difficult to make up hismind ina
particular case.”

45, Asis clear from the passage quoted above in an exceptiond case atribunal:

“... may beforced to reach the conclusion that they do not know on which side of the
line the decision ought to be.”

46. Normally when atribund is presented with two different versons of afactua evert,
say, aclam for negligence or breach of contract, one would expect atribund to be able to choose
between the two versons. Here, the Board was concerned with a Situation where the facts were
peculiarly within the knowledge of the taxpayer. Section 68(4) of the Ordinance puts the onus of
proof on the taxpayer. In such Stuations, it is not perhaps less exceptiond that decisons should
turn on whether the taxpayer has discharged the onus of proof.

47. Nor isthis a case where the Commissioner has put forward an dternative case of a
cash dlowance. It was the taxpayer’ s case that the sums were refunds of rent paid. Unless the
taxpayer proved to the satisfaction of the Board that they were refunds of rent, they were taxable.
Contrary to Mr Barlow’ s submisson, the Commissioner does not have to prove that the taxpayer
was contractudly entitled to the* cash dlowance’. If the taxpayer had recelved a cash paymernt, it
istaxable, unless, in this case, he has proved that it was refund of rent.

48. Mr Barlow then submitted that the Board' s decison was perverse. |If the decison
that the taxpayer had not proved his caseis perverse, then of coursethe Board would have erred in
law.

49, But | do not accept that the decision of the Board could be said to be perverse. In
proceedings before the Board of Review, very often the taxpayer’ s caseis perfect on paper. Itis
a 5o often the case that the Commissioner has no positive evidence. But it cannot mean that, under
such circumstances, the Board is obliged to accept the taxpayer’ s case, or that refusal todo so is
perverse. If ataxpayer choosesto call oral evidence. There may be good reason to disbelieve the
ord evidence. Butit doesnot follow that if ataxpayer choosesto call no evidenceand torely soldy
on documentary evidence, the Board is obliged to accept the taxpayer’ s case as proven. That in
ubgtance was Mr Barlow' s submission.

50. Moreover, here, the Board found in relation to the Memoranda of Leases.
“... the Board was not prepared to accept these as genuine contemporaneous

documents. The higtory of ther revelation bore al the halmarks of these being
sdf-serving documents produced to advance the Appdlant’ s case”
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51 So weare ot concerned with acase which isperfect on paper. 1t was perfectly open
to the Board to conclude following their rgections of the Memoranda that,

“... the Board did not accept the bare assertions of the Appelant made in his letter
dated 22™ August, 2003 as to the circumstances leading to the execution of the
Memoranda. Since the Appdlant did not attend the hearing before the Board, the
bare assertions were untested by cross examination. The Board did not have any
explanation from the Appdlant for hisinconsstencies,”

the taxpayer has not proved his case.

52. They weredso entitled to place no reliance on theinternal memo for thereasonsgiven
by them.
53. Mr Barlow has submitted that awritten tenancy agreement was not necessary. There

could have been an oral tenancy. That iscorrect. But on the evidence presented to the Board | do
not agree with Mr Barlow' s submission that the Board was bound to find that there was an ord
tenancy. Moreover, it was not the taxpayer’ s case that there was an ord tenancy, so | do not
believe the Board could be faulted for not consdering whether there might have been an ord

tenancy.
54, At para. 22 of the judgment, the judge said that there was.

“... in other words, nothing to disturb the presumption of their having conducted
themsdves lawfully in each case”

55. | believe thisis based on Mr Barlow’ s submission that the presumption of regularity

applied. Mr Barlow referred to the Osborn’ s Concise Law Dictionary (10" ed.) at page 286 as

well as The Attorney General v Fung Kam Chuen [1982] HKLR 494 in support. In Osborn,

“ omniapraesumuntur rite et solemniter esse actd’ was trandated as*“ dl acts are presumed to have
been donerightly and regularly” . Better help could be obtained from Phipson on Evidence (15" ed.)
at 4-28:

“ (i) Omnia praesummuntur rite esse acta

This presumption is somewhat Smilar to the presumption of innocence. On the
proof that apublic or officid act has been performed, it is presumed that the act
has been regularly and properly performed. So too persons acting in public
capacities are presumed to have been regularly and properly appointed. It has
been used in connection with conduct of machines as wdl as men. Its
goplication in crimind cases has in generd been more patchy.”
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56. | do not believe the presumption of regularity comesinto thematter a dl. Inany event,
it only ariseswhere thereis no evidence to the contrary. Here having regard to the inconsistencies,
the Board was perfectly entitled to rgject the Memoranda of Leases.

57. The Attorney General v Fung Kam Chuen concerned a consent order for
possession under section 53(2) of the Landlord and Tenant (Consolidation) Ordinance, Cap. 7, on
the ground that the landlord required the premises for his own occupation. Mr Barlow, who aso
appeared as counsd in that case, argued that on the basis of the presumption of regulanity, it must
be presumed that the judge had satisfied himsdlf that the premises were indeed so required before
making the order. But there is no indication that the Court of Apped decided the matter on that
basis.

58. Nor do | accept that if ataxpayer can present a case which, if believed, establishesa
prima facie case, the Board, is bound, in the absence of evidence from the Commissioner to the
contrary, to accept the taxpayer’ s case. If authority is needed, All Best Wishes Ltd is clear
authority to that effect.

59. So, my answer to thefirst questionis“no” and | would alow the appedl.
60. | turn to the second question. Section 61 of the Ordinance provides:
“61l. Certain transactionsand dispositionsto be disregarded

Where an assessor is of opinion thet any transaction which reduces or would
reduce the amount of tax payable by any personisatificid or fictitious or that
any dispogtion is not in fact given effect to, he may disregard any such
transaction or disposition and the person concerned shdl be assessable
accordingly.”

61. As noted above, in para. 27 of the case stated, the Board held:

“... that it was not necessary to make any ruling in reldion to this dternative
submission of the respondent.”

62. In para. 26 of the judgment, the judge said:

“26. In my view on the evidence before it the Board could not have found the
transactions to have been dther fictitious, a sham, nor thet they were artificidl.
There is nothing to be gained from returning the matter back to the Board for
consderation for a second time. The answers to questions 2(a) and 2(b) are
‘No'
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63. | do not agree.

64. Asthe firg affirmation of Go Min Min Mecky made on the 6 January 2006 shows,
the Deputy Commissioner in his decison of 22 March 2004 said:

“(5) Furthermore, having consdered the factors mentioned in paragraph (4) above,
| am of the view that the dleged |etting between the Taxpayer and RC [Rich
Conquest Limited] was an artificia and fictitious transaction in the context of
section 61 of the IRO. Such letting, in my view, was created solely for the
purpose of reducing the Taxpayer’ s tax burden by excluding the Relevant
Sums from assessment under section 9(1)(a) of the IRO and bringing into
charge only the renta vaue within the meaning of section 9(2). The
transactions should be disregarded and the Relevant Sums were part of the
Taxpayer’ sincome which should be fully assessed to sdariestax.”

65. Neither the judge nor | know what were the factors which were relied on by the
Deputy Commissioner.

66. There hasbeen no adjudication on the point by the Board. Soif it were necessary to
do so, | would have ordered this issue to be remitted to the Board for its determination.

67. Mr Barlow has anumber of submissionsto the contrary.

68. Fird, that there was no case under section 61. He submitted that there might have

been a case under section 61A, but since that had not been relied on by the Commissioner it was
irrelevant. He hasreferred to the Commissioner of Inland Revenue v Howe [1977] HKLR 436
where Cons J (as he then was) has given guidance on the meaning of “atificd or fictitious’ in
section 61 of the Ordinance. | do not understand how Mr Barlow was able to say that no case
under section 61 could be made since he too did not know what were the factors relied on by the
Deputy Commissioner. Nor can | conclude on the basis of the passage quoted in para. 63 above
that the statement that:

“... Such letting, in my view, was created solely for the purpose of reducing the
Taxpayer’ stax burden by excluding the Relevant Sums from assessment ...”

necessarily show that it was not artificia or fictitious within the meaning of section 61. Nor do |
read Howe as authority that even if the letting was created “ soldly” for the purpose of reducing the
taxpayer’ stax burden, it could not be regarded as ether “ atificid or fictitious’ .

69. Mr Barlow aso submitted that the burden was not on the taxpayer to show that the
assessment based on section 61 isincorrect. But that is contrary to the decision of this court in
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Cheung Wah Keung v Commissioner of Inland Revenue [2002] 3 HKLRD 773 at para. 43.
Anyway, it is plainly wrong.

70. Mr Barlow then submitted that the appeal was againg the assessment by the
assessors, and since the notations referred to in para. 20 above did not refer to section 61,
therefore, it was not a point which was open to the Commissioner. The gpped was not against the
assessment, it was againg the determination of the Deputy Commissioner. And as Cons J has
explained in Howe at pages 443- 444, the effect of section 64(2) isto require the Commissioner to
reconsider the assessment and if necessary to reassess it from the very beginning. Moreover, as
section 66 of the Ordinance shows, the gpped to the Board was effectively an apped against the
determination of the Commissioner.

71. Mr Barlow then argued that to remit the section 61 issue to the Board amountsto a
re-litigation and is an abuse of process. | do not agree.

72. So, intheevent that | should bewrongintheanswer | gaveto thefirst answer, 1 would
order that the matter be remitted to the Board for its determination. My answer to question 2(b) is
13 ysl .

73. For the above reasons, | would alow the apped.
Hon Sakhrani J:
74. | have had the benefit of reading the judgments of Le Pichon JA and Tang JA in draft.

| agreewith thejudgment of Le Pichon JA and the reasonsthat she has given. | dso agree with the
order that she proposes. Thereisnothing that | can usefully add.

Hon LePichon JA:
75. The appedl isaccordingly alowed but the caseisto be remitted back to be heard de

novo by adifferently congtituted Board. Thereisaso to be an order nis that the costs, here and
below, be in the cause of the re-hearing.

(Doreen Le Pichon) (Robert Tang) (Arjan H Sakhrani)
Justice of Apped Justice of Appedl Judge of the
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