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COMMISSIONER OF INLAND REVENUE Respondent
Before : Hon Burrdl Jin Court
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JUDGMENT
1 Thisis an apped by way of Case Stated by two taxpayers, (Mr Jacky Lee and his

wife, Yeung Yuk Ching) againgt a decison of the Inland Revenue Board of Review (the “ Board”)
which dismissed the taxpayers  gpped againgt the Commissioner’ s determination of tax payable.
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2. The origind determination is dated 3 November 2003 and relates to tax payable
under persona assessmentsfor years 1993/94 to 1997/98 inclusive. The Board heard the apped
in July 2004 and gave its decision on 6 December 2004.

3. An apped by way of Case Stated was then commenced. Initidly, there was some
disagreement between the parties as to how the Case Stated should be drafted. In short, the
gppelants wanted it to include much of the documentation which had been before the Board. The
respondent disagreed. Asit turned out the dispute does not matter because the respondent’ s draft
weas later agreed. The two questions of law contained in the Case Stated are as follows:

“4.  Thequedtions of law for the opinion of the Court are:

() Whether, as a matter of law, and on the facts found, it was open to
conclude that persona assessments under gpped for the years of
assessment 1993/94, 1994/95, 1995/96, 1996/97 and 1997/98 were
not excessive or incorrect.

(i) Whether, as a matter of law, and on the facts found, we are entitled to
rgect the Taxpayers contention that Mr Lee Yee-Shing Jacky was
carrying on business and trading in his securities and futureindex activities
within the meaning of Section 14 of the Inland Revenue Ordinance and
that therefore the losses sustained by such business and trade carried on
by Mr Lee during each of the years of assessment from 1993/94 to
1997/98 were properly deductible in the computation of the tax liabilities
of the Appdlant under Persond Assessment for the relevant years.”

4, Although the appellants had agreed that the Case Stated need not have annexed to it
the bulk of the documentation that had been before the Board, a summons was nonethelessissued
four working days before the hearing of this gpped asking this court to remit the case to the Board
directing it to find further facts as set out in the summons, Such a remittd, if granted, would
necessaily require an adjournment of the gpped.

5. After hearing submissions from Mr John JE. Swaine for the gppdlants and Ms
Jennifer Tsui for the respondent it trangpired that the extra* findings’ which Mr Swaine submitted
were necessaxy for an intdligible hearing of the gpped could, in fact, be easly gleaned from the
Board' sdecison and werenat, in any event, controversid or disouted. Once this was established
Mr Swaine agreed to withdraw the summons. The order on the summonsis* Summonswithdravn
with cogtsin the cause of the apped” .

6. Asaresult thefurther facts upon which this appeal proceeded (in addition to the Case
Stated but not in any way amending it) were:
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(@ that thebuying and sdlling of shares and futures undertaken by Mr Leeand Y.S.
TideLtd (*YST") during the yearsin question and which were consdered by the
Board did in fact take place;

(b) that Mr Leewasthe 100% owner and controller of Y ST; and

(c) that YST' strading was disclosed to the Revenue a dl materid times and was
accepted.

7. It was a0 agreed that only question (i) in the Case Stated need be addressed. The
only issue before the Board and on gppea waswhether Mr Lee' s purchases of shares and futures
was asatrader carrying on abusiness. The Board decided he was not and that therefore hislosses
inhissharetransactions could not be deducted in the persona assessment. If hewas atrader then
his assessment was excessive, if he was not, the assessment was not excessve. Therefore the
answer to question (ii) aso answers question (i).

Theissue

8. Itisnot in dispute that the onus was on the taxpayer before the Board to prove that he
was carrying on atradeor business. Having failed to do so beforethe Board, it isalso not in dispute
that the onus on the taxpayer on apped by way of Case Stated is to satisfy this court thet the
Board' s decison was plainly wrong and that no Board properly directed would have made the
decison it did. The gpped is not arehearing, the court does not revigt the findings of fact but the
court must decide whether the Board reached the correct conclusion in law based on the facts they
found. In other words, was it the right decision on the facts as they found them to be?

Background

9. Mr Lee s employment was as a director of a number of family firms. His
remuneration as a director of these firms was subgtantial. Throughout the 1990 s he spent much
time buying and sdlling sharesand futures. Up to 1997 hislosses were greater than hisgains. The
maority of histransactions were in his own name but a sgnificant number were aso done through
a company wholly owned and controlled by him cdled Y.S. Tide Ltd (Y ST).

10. At the beginning of 1997 he made very large profits when the stock market was
surging upwards. At one point he was $51 millionin profit in 1997. Taken over the previous five
years hewas, at that point, $15 million in profit. In other words his profitsin the firgt haf of 1997
exceeded dl his previouslosses by $15 million.

11. However, then camethe Asan financid criss and stock exchange crash. The latter
part of 1997 and 1998 |eft him with subgtantia overdl losses.
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12. The Commissoner taxed him on his director’ s remunerations and disalowed any
deductions for his share transactions losses on the besis that he was not carrying on a trade or
business.

The appéellants submissions

13. Inanutshdl, Mr Swaine submits that question (ii) can only be answered by carefully
andysng what Mr Leeactudly did inrdation to hisbuying and sdling of shares. His criticism of the
Board' s decison is that it lad too much emphads on peripherd matters and, as a result, falled
properly to anadlyse Mr Leg s conduct which, if it had done, would have inevitably resulted in a
conclusion that from 1992-1998 he was carrying on the business of atrader in shares.

14. He submits that the Board should have concentrated on an andysis of his volume of

trading in shares, the amount of money involved, the average length of time he held shares, the

number of different brokershe used, hismethods of financing his purchasesand soon. Inparticular,
aso, he submits that more weight should have been attached to the fact that Y ST did exactly the
sameasMr Lee. YST wasMr Lee. So why, he asks, should they be treated differently by the
Revenue?

15. Wrongly, submits Mr Swaine, the Board laid emphass on other matters when

concluding that Mr Leg sdam to have been “in busness’ snce 1992 only arose asaresult of his
hugelossesinlate 1997 onwards. They drew incorrect inferencesfrom thefactsthat Mr Lee never
goplied for a Business Regidration Certificate until 1997/98, that he never mentioned Y ST to the
Commissoner prior to the origind determination being made but did dress its existence and
dedlings to the Board when seeking a review, and that he never prepared or submitted audited
accounts for his “business’. Moreover, they atached undue weight to their adverse findings of

credibility agang him and againg hisoffice assstant, M's Suen, both of whom gave evidence before
the Board.

16. Inshort, they found against Mr Lee because (i) they found him to be an unimpressive
and lessthan truthful witnessand (ii) he had not conducted himself during 1992-1997, in the way a
mean “trading” or “in busness’ would have done wheress, submitsMr Swaine, if they had properly
analysed hisday-to-day activities during those years they would, inevitably, have concluded that he
hed been in business of trading in shares throughot.

17. The Board, it was submitted, should havelooked at dl the documentation concerning
his buying and sdling and asked the question: Was Mr Lee condstently embarking on a
profit-making scheme which was not for invesment purposes? If so, he is a trader. At Mr
Swane s request and with no objection from Ms Tsui | consdered some of the documentation
which had been before the Board to ook a Mr Lee svolume of trading, hisvariety of brokers, his
average number of deals per day, the averagelength of time he held shares, his comparatively smdl
return of dividendsand soon. | looked at the same unchallenged factsthat the Board looked at, not
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to dter ther findings of fact but to consder whether those facts supported their conclusionin law.
Inthe context of thesefacts| aso revidted the argument put before the Board namely, if Y ST was
“inbusness’ (which the Revenue agreed it was) why wasn' t Mr Lee?

Wasthe Board’ sdecison, based on itsfindings, wrongin law?

18. For thereasonswhichfollow | am satisfied that the Board' s decision was not wrong.
Its primary findings of fact were either uncontentious (being based on the considerable amount of
documentation beforeit) or unimpeachable (being factswhich were perfectly properly made on the
evidence before it).

19. A brief andyss of therr written decison demondrates that each dep in the
decison-making process was properly taken and carefully considered.

20. In its Decison the Board made the following statements, findings and conclusons.
The Decison sets out:

(1) an accurate summary of the background to the Review and the issue under
congderation;

(2) acorrect outline of the law and the legd principlesto be applied. Of particular
note are the first two principles cited:

“(@ Theissue asto whether a person is carrying on atrade or businessis a
matter of fact and degree, to be decided on dl the circumstances of each
case. For trading in securities or futures, there has to be a habitual and
systematic course of dedling.

(b) The subject matter of the alleged trade or business is a factor to be
conddered. A privateindividua would rardly be consdered as carrying
on a business of trading in shares unless there are other associated
activities. In relation to futures, by virtue of its short lifespan it would be
difficult to dam that they are held aslong term investment.”

(3) acomprehensve summary of the evidence. No complant is made that this
contains any errors,

(4) afarsummary of thetaxpayer’ scaseinwhich 12 factorsadvanced in support of
his case were listed as follows:

“l.  Heoperated from astand-aone office, which served as both the office of
Y.S. Tide and his persond share trade business.
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©)
(6)

10.

11

12.

He had a personal assistant cum secretary to help him to keep proper
books of accounts.

He operated a number of securities and margin accounts with severd
broker firms.

He spent full time on his own share trading activities and those of the
family companies during the rlevant times.

He did a lot of preparation work and study, discussed with deding
directors, read news on listed companies and a so used the stock market
channd to track his stock portfolio.

He had direct tlephone linesto deder rooms of two securities firms.
He was a mgority owner of a securities broking firm during 1997 and
1998 and participated in the management decisons of the firm at that
time.

He had the necessary equipments to assst him in his busness.

He attended courses to learn new skills and improve old ones.

His transactions were frequent, large in amount and lots. The tota
amount of his transactions for each year was very large.

He monitored his share portfolio closdy.

He participated in index futures trading, sub-sub-underwriting of share
offers, and short-<dling.”

admilar summary of the Revenue s case;

its reasons (at paragraphs 29-40), asummary of which isasfollows.

0

(i)

whether aperson is carrying on atrade or businessisamatter of fact and
degree;

al the 12 factors in paragraph 27 (on pages 8 and 9 of this judgment)
have been consdered;
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(i) the onus of proof on the taxpayer has not been discharged;

)

v)

(i)

(vii)

(viii)

(ix)

)

(xd)

(xii)

Mr Lee was “not avery truthful witness’. He was evasive and changed
hisevidence. Hedenied thefact that hisfamily only “ bailed him out” of his
losses on the condition that he gave up his share dedlings,

Ms Suen, his assgtant, was “not an honest witness’. She was not
employed by Y ST but by one of Mr Leg sfamily busnesses,

Mr Leg s explandion as to why YST was never mentioned to the
Commissoner a the materid time was unsatisfactory;

Mr Lee sexplanation asto why he only took out aBusiness Regidtration
Certificate very latein the day was unconvincing. Intruthit was an “ after
thought” because of hislossesin 1997 and 1998;

Mr Lee falled to produce any audited accounts for his alleged busness
(the Board further noted that if, as claimed by Mr Leg, this was on his
former accountant’ s advice, the advice was good because it was not a
business and there was no requirement to produce accounts);

if he was running a business he would have used YST for dl the
transactions;

Mr Leeonly raised the existence of Y ST with the Revenue when it suited
himto do so aspart of his argument that he wasin business, namely after
his mgor losses had been incurred and the figures accepted by the
Revenue; and

“each and every factor urged upon us by the taxpayer' s tax
representative’ has been “ carefully consdered”. The Board was "not
impressed” by Mr Lee s drategy. It “lacked professondism” and was
“unconventiona to atrue trader”.

Mr Lee sconduct in hisresearch into and preparation for histransactions
were “not uncommon to and no more than those carried out by some
keen and sophigticated investors of hisday” .

21. The cumulative effect of these findings makesit untenable for Mr Swaineto complain
that the Board failed to analyse or properly consider what Mr Lee actudly did. Equdly, | find there
to be no substance in the argument that no tribund, properly directed, could have concluded that
Mr Lee was not in the business of atrader in securities and futures.
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Therespondent’ s case on appeal

22. Further to and enlarging upon the matters aready @nvassed, Ms Tsui, on the
respondent’ s behdf, makes the following additiond points which, | agree, add weight to the
respondent’ s submissions as to the correct answer to the question of law in the Case Stated.

@

(b)

(©

(d)

Theissue before the Board was smply whether Mr Lee had satisfied the board
members that he had been carrying on abusiness or trade. The question was,
trade or no trade? Once answered in the negative on the facts, it was not
incumbent on them to go on and define or andyse what he was doing. Once
they decided that he was not trading that was the end of the matter.

Thiscourt’ sgpproach to that decison isas stated in Kwong Mile Services Ltd
v. CIR [2004] 3 HKLRD at page 178:

“... (1) in an gpped on law only the gppellate court cannot subgtitute its own

preferred inferencefor that drawn by thefact-finding tribund if the primary facts
judtify dternative inferences of fact, but that (ii) the appelate court can and

should interfere with an inference of fact drawn by thefact-finding tribuna which
cannot be judtified by the primary facts. In Lim Foo Yong Sdn Bhd v
Comptroller-General of Inland Revenue [1986] STC 255, Lord Oliver said
(at p.259) thet * it is not for an gppellate tribund to subdtitute for the findings of

the Specia Commissioners what it thinks it would have found had it been

hearing the origind agpped but to see whether there was before the
commissioners evidence on which they could properly and reasonably reach the
concluson that they did reach and whether, having regard to the facts found,

their conclusons were conagtent and intelligible.”

Mr Swain€e s submissons concerning the operation of Y ST ignores the basic
truth that a company and an individud are very different. Y ST had a Busness
Regidration Certificate from itsinception, it aways declared itsdf to be trading
and there could be no issue about itsintention to do so. As stated by the Board
when reciting the legd principles (supra) “a private individua would rarely be
conddered as carrying on a busness unless ...”. A private individud is
presumed, at the outset, not to be carrying on abusiness. Itisthen upto himto
demongtrate otherwise. To gpply the test— “ did he embark on a profit-making
scheme avoiding long term invesments?” istoo smplistic.

The Board was fully aware of dl the actud transactions made and concluded
that the Commissone’ s andyds of them was a proper one  The
Commissioner’ s determination was a lengthy document which was awash with
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datigics. In particular (by way of an example in support of the conclusion that
he was an enthusiagtic investor rather than a true trader) it Stated that, taking
each sale as one transaction, between 1993 and 1998 Mr Leg s number of
share transactions per day ranged from 0.43 per day to 267 per day. The
average duration for which asharetransaction was held wasfrom 42 days to 95
daysin each of those years.

(e) TheBoard did not attach undue weight to their findings asto credibility. Reather,
ther findings on credibility were weighed properly in the overdl baance.

Conclusion
23. For all the above reasons, the answer to question (ii) in the Case Stated is“yes’.
24, At the conclusion of the hearing, both counsd agreed that costs should follow the

event. | therefore make a find cogts order that the costs of the Case Stated be paid by the
appd lants to be taxed if not agreed.

(M.P. Burrdl)
Judge of the Court of First Ingtance,
High Court

Mr John JE. Swaine, ingtructed by Messrs Raymond C.P. Lo & Co., for the Appdlants

Ms Jennifer Tsui, ingructed by Department of Justice, for the Respondent



