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CACV 23/2005

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF APPEAL

CIVIL APPEAL NO. 23 OF 2005
(ON APPEAL FROM HCAL No. 144 of 2004)

BETWEEN

SIT KWOK KEUNG Appdlant
and
COMMISSIONER OF INLAND REVENUE Respondent

Before: Hon Rogers VP and Sakhrani Jin Court

Dae of Hearing : 27 May 2005

Date of Judgment : 27 May 2005

Date of Handing Down Reasons for Judgment : 3 June 2005

REASONS FOR JUDGMENT

Hon RogersVP:

1 | agree with the judgment of Sakhrani J.
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Hon Sakhrani J:

2. These are my reasons for dismissing the apped on 27 May 2005 with cogts against
the appellant.

3. Thisisan goped againg the order of Hartmann J made on 4 January 2005 whereby
he dismissed the appdlant’ s application for leave to gpply for judicid review.

Background

4. There were previous proceedings brought by the appellant againgt the respondent.
That was an appeal againgt adecison of the Board of Review concerning his tax assessment.

5. TheBoard of Review (“the Board”) decided that for the year of assessment 1988/99,
the gppellant was not entitled to ether the married person’ s dlowance or the single parent
alowance under the Inland Revenue Ordinance, Cap 112 (“the Ordinance’).

6. The gppellant gppeded the Board’ sdecison. This came before Chung Jwho on 24
September 2001 upheld the decision of the Board.

7. By Civil Apped No. 3137 of 2001 (“Civil Appea 3137") the appelant appealed
againg the order of Chung J. His appeal was dismissed by the Court of Apped (Rogers VP, Le
Pichon JA and Seagroatt J) for the reasons given in the judgment of Le Pichon JA in St Kwok
Keung v Commissioner of Inland Revenue [2002] HKLRD 286 at pages 287 to 291. The
judgment in Civil Appeal 3137 was handed down on 23 May 2002.

8. Thefactsasdidtilled from the judgment of Le Pichon JA arethat the appellant and his
ex-wife were hushand and wife until the marriage was dissolved on 13 November 1997. By an
order dated 25 September 1997, the appellant was ordered to pay his ex-wife periodica payments
of $15,000 per month, of which $5,000 was payableto his ex-wife and $5,000 to each of the two
sonsof themarriage. Hisex-wife was given custody of the two sons and the three of them lived in
aflat provided by the gppellant. The gppdlant himsdf lived esewhere.

9. In histax return for the year 1998/99 the appdlant claimed, inter alia, the married
person’ s dlowance and the single parent dlowance. The Revenue disdlowed his dam to both
alowances. The gppellant gppeded to the Board of Review who dismissed his apped. He
appealed to the High Court and Chung J dismissed the same.  He then appealed to the Court of
Apped who dismissed his gpped for the reasons given.

10. It was held that the appe lant was not entitled to a married person’ s dlowance under
section 29 of the Ordinance as he was not “ married” in the year of assessment in question. 1t was
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a0 held that he did not have the “ sole or predominant care’ of his two sons during the year of
assessment in question and hence he could not avail himsdf of the single parent alowance under
section 32 of the Ordinance.

The application for leave

11. By anotice of application for leave to apply for judicid review dated 23 November
2004, the appellant sought leave to gpply for judicid review of the order of the Court of Apped in
Civil Apped 3137. Thiswas supported by the affidavit of the appellant sworn on 23 November
2004.

12. Therelief sought by the appellant was an order that the respondent be ordered to take
the mai ntenance payments paid by the appe lant to hisex-wife as her taxable income and to exclude
such sums from the gppdlant’ s taxable income. He aso sought damages.

13. Hartmann J directed an ord hearing of the gpplication for leave and gave leave for
counsel representing the respondent to attend. Having heard the parties the judge refused to grant
leave to the appellant to apply for judicia review on 4 January 2005.

Thisappeal

14. The apped before us is from the order of Hartmann J refusing leave to apply for
judicid review.

15. The first point to consder is whether the order of the Court of Apped made on 23
May 2002 in Civil Apped 3137 isamenableto judicid review. AsMr. Fung, for the respondent,
rightly submitted judicid review is never avalable againg a decison of the High Court. As Lord
Diplock sadin: In re Racal Communications Ltd [1981] AC 374 at page 384:

“ Judicid review isavailable as aremedy for mistakes of law made by inferior courts
and tribundsonly. Mistakes of law made by judges of the High Court acting in their
capacity as such can be corrected only by means of apped to an appdlate

16. Although the Court of Apped gaveitsdecisonin Civil Apped 3137 on 23 May 2002
the appellant never gpplied for leave to apped the sameto the Court of Find Appeal. That must be
theend of the matter. 1t seemsto methat the gpplication for leaveto apply for judicia review of the
order of the Court of Apped was misconceived. On this ground aone the apped must be
dismissed.
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17. Thereis, in any event, no merit in the goped. The ground of gpped st out in the
notice of apped isthat section 8(2)(i) of the Ordinance contravenes Article 25 of the Basic Law.
This point was never raised before Hartmann J.

18. Article 25 providesthat dl Hong Kong resdents shall be equd before the law.

19. Section 8(2)(i) of the Ordinance providesthat in computing theincome of any person
for the purposes of salaries tax, any amount received by way of periodica paymentsin the nature
of dimony or maintenance by a person from his or her spouse or former spouse is excluded.

Hence, the recipient of the paymentsin the nature of dimony or maintenance does not have to pay
tax onthe same. Sincethe gppellant isnot the recipient but the payer of the maintenance | fall to see
how it can possibly assst him to argue that section 8(2)(i) contravenes the Basic Law. Inthe
circumstances it is not necessary to consider whether section 8(2)(i) contravenes Article 25 of the
Basic Law.

20. Thered complaint of the appellant ssemsto be the unfair tax policy whereby persons
in the pogition like the plaintiff receive no tax rdief for the payments made to ex- spouses.

21. The Court in Civil Apped 3137 expressed its sympathy with personsin the position
of the gppellant. Le Pichon JA dedt with this at paragraphs 8 to 10 of her judgment at pages 289
and 290 asfollows.

“8. Whilst, asamatter of statutory construction, the gppdlant is not entitled to the
married person’ s dlowance, the gppellant’ s sense of grievance in being
deprived of the married person’ s dlowance when, in redlity, heis compdled
to support hisformer wife under acourt order, isred and not fanciful. At the
hearing, Counsd for the Revenue confirmed that there are no provisons
under the Ordinance, which would accord a divorced person who isunder a
lega obligation to mantan a former spouse, any form of tax
[T S

9. The ratiionde for not according a divorced person the equivaent of the
married person’ sdlowance when heisnonethdesslegdly liableto support his
former spouse is difficult to fathom. For my part, | have consderable
sympathy with persons (of which there must be many) in the position of the
appdlant. The position under the legidation asit stlands does seem to be both
unfar and inequitable............cccveveeiieenenn,

10. Quitewhy someform of tax relief isnot avallablein Hong Kong is not readily
apparent. However, redress lies not in the hands of the court but the
Legidature. It isperhapstimdy to invite its attention to this* iniquity” .”
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22. | dso have congderable sympathy with personsin the postion of the appdlant who
receive no tax relief for maintenance payments made to a former spouse. The Legidature s
atention was directed to this* iniquity’ in the judgment of Le Fichon JA. This matter was debated
in the Legidative Council on 10 July 2002 following the decison in Civil Apped 3137. Itisclear
from the press release of that debate supplied to us that the Government did not consder it
appropriate to introduce atax alowance to personsin the postion of the gppellant for dimony or
maintenance payments to aformer spouse. Any reform in this regard is a matter entirely for the
Legidature and not for the Courts.

23. The apped was dismissed for the above reasons.

24, Costs should normally follow theevent. Thereisno reason why that should not apply
inthisgpped. An order was therefore made that the appellant do pay the respondent its costs of

the appedl.

(Anthony Rogers) (Arjan H. Sakhrani)
Vice-Presdent Judge of the Court of First Instance,
High Court

The Applicant/Appdlant, in person, present

Mr. Eugene Fung, instructed by Department of Justice, for the Respondent/Respondent



