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1 The gpplicant is seeking a judicid review of a ruling (“the Ruling”) of the Inland
Revenue Board of Review (“the Board”) dated 22 July 2004 when it declined to state a case
againgt a decison (“the 29 Decision”) by which the Board revised its first decision (“the T
Decison”) dated 10 May 2000. This was consequent upon an order made by Deputy Judge
Longley dated 30 January 2002 supplemented by afurther order dated 24 April 2003. The judge
made these orders after hearing the Case Stated in relation to the 1% Decision.

2. The relief the gpplicant is seeking to obtain is an order of certiorari to quash the
Ruling and an order of mandamus requiring the Board to state a case pursuant to section 69 of the
Inland Revenue Ordinance and such other relief as may be appropriate.

3. Invery smpletermsit isthe contention of the Board in the Ruling that the Case Stated
being requested by the gpplicant repesats in substance the questions which were the subject matter
of the earlier Case Stated or if questions had not been raised they should have been. This
congtituted an abuse of process.

4, Mr Mok for the gpplicant submitted the 2™ Decision gave rise to new issues and that
his client was fully entitled to require the Board to Sate acase in rddion to it.

5. The 2" respondent carries on business as a broker in Hong Kong and occupies
five floorsat One Exchange Square employing 200 saff. Thisoffice servesasthe headquarters for
the Aga Pacific region.

6. The 2™ respondent performs avariety of sarvices for its clients.

7. Included amongst the services performed is investment in the Asia Pecific region for
clients. Some of these clients are based in Hong Kong while others are based outsde Hong Kong.

8. The 2™ respondent requires dlients to enter into a “ dient agreement” under which
they are required to pay much higher fees than would be payable to a discount broker.

9. The reason for thisis that the 2™ respondent undertakes what is described as being
“quality” research and it assumesresponsbility for the execution of ordersboth in and outsde Hong
Kong.

10. They dso undertake management, group accounting control, and various other
functions.
11. So far asinvestment in overseas marketsis concerned commission and management

feesare paidto overseas agents. Itisoneof the gpplicant’ s contentionsthat these payments should
simply be treated as disbursements which have been incurred by the 2™ respondent.
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12. Invery generd terms one of theissues which has been the subject of consderation by
the Board is the extent to which the services which are being performed are liable to the incidence
of profitstax in Hong Kong and the extent to which they are not subject to tax as congtituting work
performed offshore.

13. To obtain an understanding of the issues which have been ventilated in these
proceedingsit is necessary to condder in some detail the background to the matter.

14. Deputy Judge Longley st out the five questions which were posed by the Board in
relation to the 1% Decision at page 7 of his judgment:

“Questions 1 and 3

14. Two of those questions Question 1 and Question 3 were posed at the instance
of the Commissoner of Inland Revenue in order to chdlenge the Board' s
finding thet the profits from the commission from orders from overseas dlients
arose substantially outsde Hong Kong and were not chargeable to tax. The
guestions are these:

(1) Whether upon the evidence before the Board of Review and in dl the
circumstances of the case, the Board of Review erredinlaw and drawing
an inference that the taxpayer engaged oversess offices as its agent in
performing various tasks such as the maintenance of the relaionship with
the client, the processing, handling and management of the ordersand the
provison of the primary research materids.

(3 Whether on the facts found by the Board of Review, the Board of
Review erred in law in concluding that the profits generated by the
Taxpayer from orders from oversess clients on overseas markets arose
substantialy outsde Hong Kong and are not chargegble to tax.

15. Thesequestionstherefore centre on the question of the agency of the overseas
offices within the group and relate to orders placed by overseas customers.

Questions 2, 4 and 5
16. Quedtions 2, 4 and 5 have been posed by the Taxpayer.

17. Question 2 and 4 centre on the Board' s finding that the actud execution of an
order on the overseas stock exchanges was not the act of the taxpayer, but
predominantly the act of loca overseas brokers engaged by the relevant office
as independent contractors. The questions are as follows:



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

(2) Whether on the facts as found by the Board of Review, the Board of
Review erred in law in not concluding that the actud execution of the
orders at the overseas market were the acts of the Taxpayer performed
through its agents, the brokers.

(4) Whether on the facts found by the Board of Review, the Board of
Review erred in law in concluding that the source of profits generated by
the Taxpayer from orders from Hong Kong clients executed on overseas
markets was predominantly Hong Kong or that Hong Kong was where
the acts more immediately respongible for the receipt of the profits were
undertaken.

18. Question5 posed by the Taxpayer is asfollows:.

(5) Whether the Board of Review was correct in law in determining that it
was not permitted by law to apportion the profits derived from
commission earned from Hong Kong clients from the execution of orders
in the overseas market, which the Board of Review would otherwise
have done on the basis of 60% onshore and 40% offshore on thefactsas
found by the Board of Review.”

15. The way in which the judge answered the questions and remitted the case to the
Board is set out in his order previoudy referred to:

“AND UPON FINDING that the answers to the questions of law stated by the
Inland Revenue Board of Review in the said case or findings of the Court were:

1. Yes

2. Yesinsofar Hong Kong clients are concerned.
3. Yes

4.  Redundant in view of the next answer.

5. No.

IT ISORDERED that the case be remitted to the Board of Review for the purposes
of:

(1) Reconsderingitsconcluson that the Taxpayer engaged the overseas offices as
agents in peforming the various tasks such as the mantenance of the
relationship with the dient, the processing, handling and management of the
orders and the primary research materias, based on the opinion of the Court
thet it has erred in law in the manner of reaching its conclusion.
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e

©)

(4)

(©)

Reconsidering its conclusion, in so far as oversess clients are concerned,
whereby it concluded that the acts of execution of orders of the overseas
markets were not the acts of the Taxpayer in the light of its reconsderation of
the evidence of the relationship between the overseas clients and the Taxpayer
and in the light of the Court’ s ruling in relation to Hong Kong dients that the
actual execution of the orders in the overseas markets was the act of the
Taxpayer performed through its agents the brokers.

Recongderingitsconclusion, inthelight of itsreconsideration under (1) and (2)
above, that the profits generated by the Taxpayer from orders from overseas
clients on overseas markets arose substantially outside Hong Kong and are not
chargeable to tax.

Reconsdering its conclusion based on the opinion of the Court thet it erred in
law in not concluding, insofar as Hong Kong clients are concerned, that the
actua execution of the orders at the overseas markets were the acts of the
Taxpayer performed through its agents as brokers.

In the light of the opinion of the Court that it was both permissble in law and
appropriate for the Board of Review to gpportion profits derived from
commission earned from Hong Kong clients for the execution of ordersin the
overseas markets, and in the light of its reconsderation under (4) above,
gpportioning the said profits.

AND IT IS FURTHER ORDERED nid to costs unless ether party gppliesto be
heard on the question of codts: that the costs occasioned and related to questions 1
and 3 be borne by the Taxpayer, that the costs occasoned by and related to
questions 2, 4 and 5 be paid by the Commissoner of Inland Revenue.

AND UPON HEARING Leading Counsd for the Appdlant/Respondent and
Leading Counsdl for the Respondent/Appellant on 24™ April 2003

IT ISFURTHER ORDERED that:

(6)

Inthelight of the opinion of the Court that apportionment is permissblein law
to consgder whether profits generated by the Taxpayer from orders from
overseas clients on overseas markets should be apportioned and, if so, in what
proportion.”
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16. What isof particular Sgnificanceto the present gpplication isthe last two ordersbeing
paragraphs (5) and (6), namely, the direction that apportionment was permissble in relation to
profits generated from orders on overseas markets.

17. This had been an issue which had been canvassed before the judge.

18. In the Case Stated it had been accepted that because there was no specific power to
gpportion in the Ordinance this was not permissble.  See the judgment of Reece J in
Commissioner of Inland Revenue v. Hong Kong and Whampoa Dock Co. Ltd [1960]
HKLR 166.

19. However, Deputy Judge Longley accepted that the Privy Council Decison in
Commissioner of Inland Revenue v. Hang Seng Bank Ltd [1990] 1 AC 323 undermined the
reasoning in Hong Kong and Whampoa Dock Co. Ltd and that gpportionment was permissiblein
Hong Kong.

20. The fact that the judge accepted that gpportionment was permissible had asgnificant
impact upon the issues which had to be determined by the Board.

21. Alsoit hasto besad that there was no way that the gpplicant could have anticipated
that the judge would come to this concluson. This being the case, there was no way that the
gpplicant could have foreseen any of the questions impacting on the issue of gpportionment when
the earlier Case Stated was prepared.

22. One consequence of this is to severdy undermine the submissons made by
Mr Clifford Smith SC who represented the 2™ respondent to the effect that the applicant should
have canvassed dl of the matters the subject of the second Case Stated in the earlier one.

23. There is a further important point.  Not surprisngly in his judgment
Deputy Judge Longley gave no directions or guidance upon how the Board should proceed with an
goportionment in the ingtant case.

24, What he did however direct wasthat there should be gpportionment of profits earned
from Hong Kong clients from the execution of ordersin overseas markets and so far as overseas
clients were concerned the Board should consider whether there should be an gpportionment and
If so what the proportion should be. Thiswas anew task to be performed by the Board.

25. The other sgnificant findings by the judge were that so far asHong Kong clientswere
concerned the actual execution of orders was undertaken by the overseas agents as agents for the
2" respondent.
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26. The judge annulled the Board' s finding that the profits generated from orders from
oversess clients arose substantialy outsde Hong Kong.

27. The Board considered Deputy Judge Longley’ s judgment and order and heard
submissions from the parties.
28. Its concluson at the end of the hearing was summarised as follows:

“24. Inthelight of thesefindings, wehavetorevist our conclusions on the source of
profits generated from commission earned from oversess clients and profits
generated from commission earned from Hong Kong clients.

Overseas clients

25. For oversess clients, we take into account the fact that the orders would be
processed, handled and managed by thetaxpayer’ sagentsoverseas. We must
also take into account the fact that the execution of the orders was carried out
by the brokers overseas as agentsfor the taxpayer. At the sametime, we have
to exclude from our consderation the provison of primary research materids
insofar as there is no evidence that these were done by oversess offices on
behdf of thetaxpayer. Inparagraph 34 of the Case States, we have dluded to
some of the taxpayer’ s activities in Hong Kong which contributed to the
making of profits. We haveaso consdered AnnexB to MissLi’ s submissons
on thisissue. We have previoudy come to the view that whilst some of the
taxpayer’ sactivitiesin Hong Kong would aso have contributed to the making
of the profits, we regard these as minor and indirect. \WWe see no reason to ater
that view. Having recongdered the matter in the light of the judgment of the
Court of Firgt Instance, we remain of the view that the profits generated from
orders from oversess clients arose subgtantially from an offshore source and
that such contribution as there was by activities of the taxpayer in Hong Kong
doesnat, in the circumstances of the present case, cal for an gpportionment of
those profits.

Hong Kong clients

26. Asfor profits derived from commission generated from orders places by Hong
Kong clients, we have, in paragraph 35 of the Case Stated, referred to the
presence of the Hong Kong office and the efforts of the Hong Kong sadlesteam
asimportart factors. The day to day marketing and solicitation of business,
including busness in the overseas market, would have been a substantia
reason for bringing in the profits. These were dl carried out in Hong Kong.
The orderswere placed and handled in Hong Kong. We must, however, bear
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in mind that the execution of the orders would be carried out on behdf of the
taxpayer outsde Hong Kong. In our earlier decison, we referred to the fact
that the basi ¢ research on the overseas market was performed overseas as one
of the pointers towards an offshore source. However, for the reasons given
above, we are unable to find that the staff of oversess offices carried out
researches in overseas market as agent for the taxpayer; and are accordingly
unableto take this matter into account as being part of the acts of the taxpayer.

27. Having reconsdered the evidence, we are of the view that the profits derived
from commissions generated from orders by Hong Kong clients can truly be
said to be partly onshore and partly offshore. We would therefore have to
render our opinion on the gpportionment of those profits. Having considered
long and hard about the rel ative importance of the variousfactorsand taking an
overd| view of the matter, we have come to the view that these profits should
be apportioned 50% onshore and 50% offshore.

Disposal of the appeal

28. In the circumstances, we would remit the case to the Commissioner with our
opinion that the profits generated from orders placed by clients outsde Hong
Kong for execution at overseas markets should not be taxable; and that the
profits generated from orders placed by clients in Hong Kong on oversess
markets should be apportioned on the basis of 50% onshore and 50%
offshore.”

29. Itisaso pertinent to observe that the Board had second thoughts on the extent of the
work undertaken by overseas agents. Paragraph 23 of the 2™ Decision reads:

“However, we are unable to find on the evidence that any work performed by
overseas officesin building up and maintaining a reaionship with the dient or in the
provison of quality research reports done by the oversess offices as agents for the
taxpayer. There is no evidence before us to suggest that the provision of these
serviceswere contracted by the taxpayer as part of itsdutiesto clients. Nor isthere
any evidence of the relationship between the taxpayer and the overseas offices on
these matters.”

30. A further point worth noting isthat in the earlier Case Stated a question 5 the Board
indicated that if an gpportionment was permissiblein relation to orders made by Hong Kong clients
for overseas investments they would have done so on the basis that 60% was undertaken onshore
and 40% offshore.



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

3L In the 2" Decision the Board did vary this proportion and state that after further
congderation the proportion should be 50/50. Thisof itself would gppear to justify the gpplicant in
case dtating that change of stance.

32. So far as overseas clients were concerned the Board held that there was no need for
there to be an gpportionment. Thiswasin spite of afinding of fact made by the Board that there
was no evidence that research had been undertaken by overseas agents. Again, thiswould appear
to be a question which is amenable to a Case Stated.

33. The Department of Justice wrote to the Secretary of theBoard on 7 May 2004 giving
particulars of 13 questions he wished to raise which were questions of law in relation to the
2" Decision. These questions are conveniently set out in the Ruling:

“(1) Whether the Board misdirected itself on the relevant test for determining the
source of theprofits, namely, in gating thetest to be‘ what the taxpayer or its
agent did to earn the profits and where was this done’

(2) Whether, even where aservice wasin law performed by an overseas agent (a
local broker, or oversess office or subsdiary) on behaf of the taxpayer, the
Board erred in law in failing to take into account what the precise commercia
arrangements were between the taxpayer and such agent, including whether
such service had been purchased by the taxpayer by the payment of afee or
commission representing the vaue of such sarvice.

(3) Whether the Board erred in law in finding that the execution of orders by local
brokerswasrdevant in determining the source of thetaxpayer’ sprofits, having
regard to:

(@ itsfinding that such brokers had been paid their own commisson for
providing such service and the evidence in support of such finding; and

(b) the Court' s finding that the taxpayer derived its profits ‘from the
difference between the commission it charged to the client and the
commission it had to pay the local stockbroker’.

(4) Whether:
(& theBoad sfinding that the management of dients orders were functions

performed by the oversess offices and subsidiaries is supported by any
evidence, and
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(©)

(6)

(1)

(8)

(b) the Board, in making such finding, falled to take into account its early
finding & paragraph 5(4) of the Decision.

Whether:

(@ theBoarderredinlaw ininferring fromthefactsfoundthet * the overseas
offices and subsidiaries which performed these functions [ie the
processing, handling and management of the orders] must have
been doing the work on behalf of the taxpayer; and

(b) thereisany evidencein support of such finding.

Whether, even if the orders of the overseas clients were processed, handled
and managed by the oversess offices and subsidiaries on behdf of the taxpayer
the Board erred in law in falling to take into account any payment or fee or
commisson made by the taxpayer to such offices and subsdiaries to
compensate them for the said services, or to ascertain whether such payment
had been made.

Whether, having excluded:

(& thebuilding up and maintenance of arelationship with a dient; and

(b) theprovison of quality research reports

asactsdone by the Taxpayer’ s oversess offices on behaf of the Taxpayer, the
Board erredinlaw innot dteringitsearlier view that the Taxpayer’ sactivitiesin
Hong Kong were merdly * minor and indirect’.

Whether the Board erred in law in inferring that the Taxpayer’ s activities in
Hong Kong which contributed to the making of the profits from overseas
clientswere* minor and indirect’, having regard to:

(@ thefactsfound by the Board and

(b) the matters set out in the preceding questions.

Alternatively, whether the Board erred in law in holding that the Taxpayer has,

on the facts found by the Board, discharged its burden to show that the said
activitieswere ‘minor and indirect’.
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(99 Whether, in gpportioning the profits attributed to Hong Kong clients as 50%
onshore and 50% offshore, the Board failed to take into account whatever fee
or commission had been paid to the taxpayer’ s overseas agents or brokers.

(10) Whether the Board erred in law in making an gpportionment on such basis
when the taxpayer has faled to affirmatively establish that part of the profits
which arose outside Hong Kong or where there is no evidence in support of
such apportionment.

(12) Whether the Board erred in law in making any gpportionment as regards the
profits attributed to the Hong Kong clients on the facts of this case.

(12) Whether on thefactsfound by the Board, and on the matters set out above, the
Board erred in law in not concluding that source of profits derived by the
taxpayer from orders from Hong Kong clients executed on overseas markets
was Hong Kong or predominately Hong Kong.

(13) Whether onthefactsfound by the Board, and on the matters set out above, the
Board erred in law in not concluding that source of profits generated by the
taxpayer from orders from overseas clients executed on overseas marketswas
Hong Kong or predominately Hong Kong.”

34. With the possible exception of question 1 dl the questions are to a greater or lesser
extent dependant upon the issue of gpportionment and how this exercise should be undertaken.

35. It is necessary to consder the way in which the Board dedlt with the 13 questions
which the agpplicant posed. This can be seen from pages 11 onwardsin their Ruling:

“What is a proper question of law

12. ThisBoard should not accede to arequest to state a case unless the gpplicant
can show that a proper question of law can be identified, see Aust-Key Co.
Ltd. v Commissioner of Inland Revenue [2001] 2 HKLRD 275.

13. The present application to state a case related to a revised assessment made
by the Board under section69(5). In carrying out such assessment, the
Board is bound to follow the opinion of the Court dready expressed in the
appeal on the case sated. If the Board errs in discharging that function, a
proper question can be framed and the aggrieved party can apped by way of
a second case dtated. However, it would not, in our view, be a proper
question of law if that question does not even relate to the exercise performed.
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14. Would it be a proper question of law if it is one which would be an abuse of

15.

the process of the Court to raiseit? We would have thought the answer must
be‘ no’ . Inthe present case, many of the questions now sought to be raised
could have been ventilated by the Commissioner at theinitid beforethe Board
and could have been framed as questions for determination by the Court of
Firg Instance in the case stated. No explanation has been offered why that
was not done. It seems to us that in the present case to dlow the
Commissioner to re-open these matters would be to sanction an abuse of
process of the Court. That being so, we should decline to state a case on
these questions.

In our view, a proper question of law must be one which (a) is a question of
law, (b) relates to the decision sought to be gppedled againg, (C) is arguable
and (d) would not be an abuse of processfor such aquestion to be submitted
to the Court of First Instance for determination. We turn to consider each of
the questions sought to be raised.

Each question considered

16.

17.

18.

We have aready made our observations on question (1): see paragraph 6
above. Inour view, question (1) is not aproper question. Itisnot aquestion
which raisesfrom the November 2003 decision. 1t would, in our view, bean
abuse of processfor the Commissioner to seek toraiseit now. Wearein any
event not persuaded that it is arguable.

Quedtions (2) (6) and (9) can betakentogether. The Commissioner seeksto
argue that in determining the source of the profits, the Board must take into
account what the precise commercid arangements were between the
taxpayer and the agent. 1n our decisonin May 2000, we noted that brokers
would have charged their own commission (see paragraph 32 of the Case
Stated). The Court of First Ingtance expressed the opinion, certainly asfar as
Hong Kong clients are concerned, that the brokers were the agents of the
taxpayer (see Judgment at paras. 51-54). The Commissioner is, of course,
bound by the decision of the Court of First Instance. If she wishesto argue
that, notwithganding the rdationship of agency, preciss commercid
arrangements were material in determining the question of source, such
argument could have been raised before the Court. 1t was not.

We are not satisfied that these are proper questions for the same reasons as
gpplicable to question (1).
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19.

20.

21.

22.

23.

24,

Wehavedifficulty in understanding question (3). It seeksto raisethe question
whether the Board erred in law in finding that the execution of orders by local
brokerswas rdevant in determining the source of the profits. But thiswasone
of the findings of the Court of First Insdance, see paragraph59 of the
Judgment. Paragraph (2) of the Order specificaly directed the Board to
reconsider its conclusion re oversess clients on the footing that the actua

execution of the orders was the act of the taxpayer performed through its
agent. Wearebound by the Order. The Commissioner isequaly bound by it.
It would be an abuse of process for the question to be raised. We are not
satisfied that question(3) is a proper question for the same reasons as
gpplicable to question (1).

We next take questions (4) and (5). Theserelae to the Board' s finding that
the management of clients orders were functions performed by overseas
offices, and the finding that these overseas offices were doing the work on
behdf of the taxpayer. These were findings made by the Board in its initial
decisoninMay 2000. Aspointed out by Mr. Smith, thereis ample evidence
to support those findings. They were not challenged in the case Sated. We
are unableto see how questions (4) and (5) could be proper questions. They
arein our view unarguable, and are but an attempt to dress up an attempt to
gpped on facts as questions of law.

Questions (7) and (8) do not appear to us to raise a question of law either.
The Board took the view that the taxpayer’ s activities in Hong Kong were
merdy minor and indirect. The Board adhered to this view in its
November 2003 decison. That is plainly a finding of fact. The atempt to
frame questions of law in seeking to challenge this finding must be regjected.

We have difficulty undersanding question (10). The Court of Firg Instance
directed this Board to make an gpportionment in respect of Hong Kong
clients. We cannot see any proper question of law here,

Quedtions (11) to (13) are framed in generd terms. They are described by
Mr. Mok as ‘ wrap-up’ quesions. They must go if the Commissoner is
unable to identify any specific question.

We have consdered each and every question sought to be raised by the
Commissioner. We are not satisfied that any proper question of law has been
identified. We accordingly dismiss the gpplication.”
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36. One of the matters which needsto be consdered is not only the questions themselves
but also the subject maiter under debate. It isin this areawhere in my opinion the Board wasin
error.

37. It came to the concluson that no proper question of law arose which required
congderation by them. Their main concern centered upon the question of issue estoppel. The
Board referred to the judgment of Kaplan J at page 405 of Commissioner of Inland Revenue v.
Aspiration Land Investment Ltd [1990] 3 HKTC 395:

“ These passages make it clear to my mind that it matters not what Mr Freestra of the
Commissioner thought would be the postion following the dismissal by consent of
the Commissioner’ s apped. The fact remains that had not the gpped been
dismissed by consent, the Commissioner would have been forced to traverse the
very matters traversed before me (and Barnett J.) or else he would have had to
accept the question of law which the Board had always been prepared to state and
not the ones which he then sought and continues before me to seek.  Although the
judicid review gpplication did not relate specificaly to the transcript of evidence and
the other documents the subject matter of the summons before me, it is clear to me
that the issue is the same. The transcript of evidence goes hand in hand with the
phrase used in the Commissioner’ s question(3) * on the whole of the evidence' .

To use the phrase of Lord Shaw in Hoystead v. Commissioner of Taxation
(1928) A.C. 156& 171" the present point was onewhich if taken went to theroot of
the matter on the prior occasion.’

| have come to the very firm concluson that this gpplication is an ause of the
process of this court and | propose to dismiss this summons.  Parties must
gppreciate that when they are before the court and fail to take a point which was
open to them at that stage, subsequent hearings or gpplications involving the same
issue may well be held to be an abuse of process. | accept that shutting out a litigant
from arguing a point should only be exercised (in the words of Privy Council in Yat
Tung) * after ascrupulous examination or al the circumstances . | have conducted
such an examination of the circumstances, with considerable assistance from both
counsd, and | can find nothing in the way or * Specid circumstances to judtify the
Commissioner having a second bite at the cherry.’

38. If 1 understood Mr Mok correctly, it was not his contention that there were no
drcumstances when issue estoppel might arise. It was his contention that the present case was
undoubtedly not a case when this arose.

39. The next matter to be determined on this gpplication is the law governing issue
estoppe and what congtitutes an abuse of process.
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40. Mr Clifford Smith placed consderable reliance upon the case of Hoystead v.
Commissioner of Taxation[1926] AC 155. The passage he referred to was at page 165 of the
speech of Lord Shaw:

“Very numerous authorities were referred to. In the opinion of their Lordshipsit is
stled, firg, that the admission of a fact fundamentd to the decison arrived a
cannot be withdrawn and a fresh litigation started, with aview of obtaining another
judgment upon a different assumption of fact; secondly, the same principle gpplies
not only to an erroneous admisson of a fundamental fact, but to an erroneous
assumption astothelega qudlity of that fact. Partiesarenot permitted to beginfresh
litigations because of new views they may entertain of the law of the case, or new
versons which they present as to what should be a proper apprehenson by the
Court of the legd result either of the construction of the documents or the weight of
certain circumstances. If this were permitted litigation would have no end, except
when legd ingenuity is exhausted. It is a principle of law that this cannot be
permitted, and there is abundant authority reiterating that principle. Thirdly, the
same principle— namely, that of setting to rest rights of litigants, gpplies to the case
where a point, fundamenta to the decison, taken or assumed by the plaintiff and
traversable by the defendant, had not been traversed. In that case aso adefendant
Is bound by the judgment, athough it may be true enough that subsequent light or
ingenuity might suggest some traversewhich had not beentaken. Thesameprinciple
of setting parties’ rightsto rest gpplies and estoppd occurs.”

41. These obsarvations have to an extent been overtaken.

42. Lord Bingham laid down awider and more comprehensive gpproach in Johnson v.
GoreWood & Co. [2002] 2 AC 1. At page 30 of hisjudgment he sad:

“It may very well be, as has been convincingly argues (Wait, * The Danger and Decait
of the Rulein Hender son v Hender son: A new gpproach to successive civil actions
arigng fromthe samefactud maiter” (2000) 19 CLJ 287), that what is now taken to
betherulein Henderson v Hender son has diverged from the ruling which Wigram
V-C made, which was addressed to res judicata. But Henderson v Henderson
abuse of process, as not understood, athough separate and distinct from cause of
action estoppel and issue estoppd, has much in common with them. The underlying
public interest isthe same: that there should be findity in litigation and that a party
should not be twice vexed in the same maiter. This public interest is reinforced by
the current emphadis on efficiency and economy in the conduct of litigation, in the
interests of the parties and the public as awhole. The bringing of a dam or the
rasing of adefence in later proceedings may, without more, amount to abuse if the
court is saisfied (the onus being on the party aleging abuse) that the dlam or
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defence should havebeenraised inthe earlier proceedingsif it wastoberaised at dl.
| would not accept that it is necessary, before abuse may be found, to identify any
additionad element such as a collaterd attack on a previous decison or some
dishonesty, but where those e ements are present the later proceedings will be much
more obvioudy abusve, and there will rarely be afinding of abuse unless the later
proceeding involves what the court regards as unjust harassment of a party. Itis,
however, wrong to hold that because a matter coud have been raised in earlier
proceedingsit should have been, so asto render theraising of it in later proceedings
necessarily abusive. That is to adopt too dogmatic an gpproach to what should in
my opinion be a broad, merits-based judgment which takes account of the public
and private interests involved and aso takes account of dl the facts of the case,
focusing attention on the crucid question whether, in dl the circumstances, aparty is
misusing or abusing the process of the court by seeking to raise before it the issue
which could have been raised before. As one cannot comprehensvely list al
possible forms of abuse, so one cannot formulate any hard and fast ruleto determine
whether, on given facts, abuseisto befound or not. Thuswhilel would accept that
lack of funds would not ordinarily excuse afalureto rasein earlier proceedings an
issue which could and should have been raised then, | would not regard it as
necessaxrily irrdevant, particularly if it gppearsthat thelack of fundshas been caused
by the party against whom it is sought to dlam. While the result may often be the
same, itisin my view preferable to ask whether in dl the circumstances a party’ s
conduct is an abuse than to ask whether the conduct is an abuse and then, if it is, to
ask whether the abuse is excused or judtified by specid circumstances. Properly
applied, and whatever thelegitimacy of its descent, therulehasin my view avauable
part to play in protecting the interests of justice.”

These views were supported by Lord Millet a page 59 of the Report:

“However this may be, the difference to which | have drawn atention is of criticd
importance. Itisonethingto refuseto dlow aparty to relitigate aquestion which has
already been decided; it is quite another to deny him the opportunity of litigating for
thefirgt time a question which has not previoudy been adjudicated upon. Thislatter
(though not the former) is prima facie adenid of the citizen’ sright of accessto the
court conferred by the common law and guaranteed by article 6 of the Convention
for the Protection of Human Rights and Fundamenta Freedoms (1953). While,
therefore, the doctrine of resjudicatain al its branches may properly beregarded as
a rule of substartive law, applicable in dl save exceptiond circumstances, the
doctrine now under congderation can be no more than a procedura rule based on
the need to protect the process of the court from abuse and the defendant from
oppression. In Brisbane City Council v Attorney General for Queensland
[1979] AC 411, 425 Lord Wilberforce, giving the advice of the Judicid Committee
of the Privy Council, explained that the true basis of the rule in Henderson v
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Henderson 3 Hare 100 is abuse or process and observed that it * ought only to be
applied when thefacts are such asto amount to an abuse: otherwise thereisadanger
of aparty being shut out from bringing forward agenuine subject of litigetion’ . There
IS, therefore, only one question to be considered in the present case: whether it was
oppressive or otherwise an abuse of the process of the court for Mr Johnson to
bring his own proceedings againg the firm when he could have brought them as part
of or at thesametimeasthe company’ saction. Thisquestion must be determined as
a the time when Mr Johnson brought the present proceedings and in the light of

everything that had then happened. Thereis, of course, no doubt that Mr Johnson
could have brought hisaction aspart of or a the sametime asthe company’ s action.
But it does not at dl alow that he should have done so or that his failure to do o
renders the present action oppressive to the firm or an abuse of the process of the
court. AsMay LJobservedin Manson v VVooght [1999] BPIR 376, 387, it may in
aparticular case be sensbleto advance clams separately. In so far asthe so-cdled
rulein Henderson v Henderson suggests that there is a presumption againgt the
bringing of successive actions, | congder that it is a digtortion of the true position.
The burden should dways rest upon the defendant to establish thet it is oppressve
or an abuse of process for him to be subjected to the second action.”

44, What this boils down to is that the burden is placed upon the Board to prove that
there has been an abuse of process. The court in determining this issue will take into account al
relevant circumstances.

45, It should perhaps aso be added that when the Board does consider the matter it
should adopt a liberd approach and if necessary amend the question or questions to enable the
case to be dedlt with in a condructive manner. Blair Kerr J put it in this way & page 268 in
Commissioner of Inland Revenue v. Rico International Ltd [1965] 1 HKTC 229:

“Counsd for the gppdllants objected to submissions (b) and (c) on the ground that they
raised new points of law which should have been expresdy raised in the case Sated;
counsdl did not seek an adjournment on the ground that he was taken by surprise; he
put hisobjection on the footing that, as the Commissioner had not asked the Board to
include these points of law in their case, it was not open to him to raise them at this
stage. Before the learned judge the gppellants did not take the point that the case
stated raised no point of law.

Appealsfrom the decisons of the Board of Review areregulated by section 69 of the
Ordinance which reads in part:

(69) (1) * Thedecison of the Board shdl befind; Provided thet either the gppellant
or the Commissioner may make an gpplication requiring the Board to state
acase on aquestion of law for the opinion of the Supreme Court;
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(2) The dated case shall et forth the facts and the decision of the Board....
Q) —
4 —

(5) Any judge of the Supreme Court shal hear and determine any question of
law arising on the sated case....

The phraseology used in the Income Tax Acts 1918 and 1952 is to the same effect.
Under section149 of the former Act, the gppdlant, if disstisfied with the
determination of the Commissioners as being erroneous in point of law, may require
them to sate and Sgn acase which shall set forth thefacts and the determination of the
Commissioners, and under section 149(2)(a):

‘ The High Court shdl hear and determine any questions of law arising on the case’

In other words, in both the English and Hong Kong enactments the case stated must
include the facts and the determination; but not necessarily agreed points of law. The
effect of the decison gppears to be summarised in Smon’s Income Tax (2nd Ed.)
Va. 1 at p. 280, where the learned author says:

‘ The Court will give effect to any point of law arisng on the facts sated in the case;
but when it is sought to raise a question which was not raised before the tribuna
below and this depends upon further evidence being taken, the Court will refuse to
give effect to the point so sought to be raised.’

Of course, while it may be legdly unobjectionable for the Board to frame one
question in terms sufficiently generd to include any question of law which could arise
onthefactsand on their determination, it isaso desrable that whenever possiblethey
should be asked to say on what particular questions of law the opinion of thejudgeis
being sought. However, section 69(5) is in the same terms as the corresponding
English provison; and it would appear thet the judge not only may, but isunder aduty
to, hear and determine * any question of law arisng on the case sated’” (which need
only include the facts and the determination) provided, of course, it isopento counsdl
to argue the point on the facts as found. The pogtion in tax appeals appears to be
different from that which obtains in gppedls under section 103 of the Magistrates
Ordinance.
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In my view, the facts that the Board were not asked to, and did not, include the
gpecific questions of law raised before this court and before the learned judge, is not
fatal to this apped.”

46. It wasMr Clifford Smith’ ssubmissonthat dl of the 13 questionseither had already in
substance been the subject of the previous review or if they had not they should have been
ventilated.

47. He went on to argue that if the gpplicant had on the previous occasion been
dissatisfied with the way in which the judge had answered the questions or his reasoning he should
have appeaed againg thejudgment. It wastoo late now for him to seek to open theseissues again.

48. | have no doubt in adopting the gpproach recommended by Lord Bingham and
Lord Millet that what | am required to do isto consder dl of the circumstances at large.

49, In particular it isnecessary for meto consider theissueswhich were before the Board
when they decided both of the decisions.

50. The most obvious difference is the fact that when the Board was seized of the
2" hearing they did so on the basis that an gpportionment was definitely required so far as Hong
Kong clients were concerned and that they were required to consider whether an apportionment
was appropriate in relation to the overseas clients.

51. In my view, thiswent to the very root of the matters which the applicant is seeking to
rasein the 13 questions which were placed before the Board.

52. There were dso the other matters earlier referred to where the Board changed its
findingsin the light of the directions it received from Longley DJ.

53. The 2™ respondent has not discharged the burden placed upon it of demonstrating
that the questions congtitute an abuse of process.

54, Accordingly this gpplication is successful.

55. | order that the Ruling is to be quashed and that an order of mandamus do issue

requiring the Board to state a case under section 69 of the Inland Revenue Ordinance.

56. | dso declare that the Case Stated is to be based on the 13 questions posed by the
applicant.

57. | make an order nis that the gpplicant isto have its cods.
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