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DECISION

I ntroduction

1 Thisisan apped by the Commissoner of Inland Revenue (the “ Commissioner”) and

across-gpped by Common Empire Limited (the “ Taxpayer”) by way of a case stated againg the
decision of the Board of Review (the “Board”) in B/R 103/02 and D13/03 dated 10 May 2003
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pursuant to section 69 of the Inland Revenue Ordinance (Cap 112). Two questions of law were
posed for the opinion of this Court in the Commissioner’ s gpped and two questionswere posed in
thecross-gpped. At the hearing, counsel agreed to ded with the Commissioner’ s gpped and the
hearing of the Taxpayer’ s cross-appeal be adjourned.

The background

2. The Taxpayer was incorporated in Hong Kong in December 1984. By two
acquigitions in January 1990 and March 1991, the Taxpayer purchased some lots of agricultura
land.

3. In May 1990, the Taxpayer sold two parces of land acquired from the first
acquisition, referred to in the Amended Case Stated as the “First Lots’ and made a gain of
$321,616. Thisgain was recorded in the accounts as an exceptiond item and was not offered for
assessment.

4. For the year ending 31 December 1996, the Taxpayer’ saccounts recorded again of
$3,527,970 comprising of a gain of $37,053 from the sale of one lot of land acquired in the first
acquisition (the“ Second Lot”) and again of $3,490,917 from the resumption by the Government
of someof theland lots acquired in the second acquidtion (the“ Third Lots’). These gainswere not
offered for assessment.

5. In January 1998, the Taxpayer sold further lots of land (the “ Fourth Lots’) which
gaveriseto agan of $15,479,734. This gain was not offered by the Taxpayer for assessment.

6. The assessor issued statements of 10ss to the Taxpayer in respect of the years of
assessment from 1993/94 to 1998/99. The Taxpayer did not express any disagreement with these
statements.

7. On 10 August 2000, the Commissioner issued anotice of assessment to the Taxpayer
for theyear of assessment 1998/99 showing aprofitstax liability of $956,563. Thistax liability was
arived a after setting- off the losses brought forward from the previous years againg the gain from
the disposd of the Fourth Lots.

8. Presumably the gains from the sde of the First Lots, the Second Lot and the Third
Lots had come to the knowledge of an assessor, the Commissioner issued arevised statement of
loss and additiona profits tax assessment to the Taxpayer covering the years of assessment from
1996/97 to 1998/99 on 18 October 2000 which resulted in an additiona profits tax liability of
$564,476 for the year of assessment 1998/99 after assessing the gains from the disposd of the
Second Lot and the Third Lots to profits tax.
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9. By aletter dated 31 October 2001, the Taxpayer’ stax advisers lodged a claim for
correction of the tax return for the year of assessment 1996/97. The reason for the correction was
that the resumption of the Third Lotstook placein thefinancid year ending 31 December 1993 and
hence the gains therefrom should be removed from the profits for the year of assessment 1996/97.

10. The assessor agreed to the correction and accepted that the gain of $3,490,917
derived from the resumption of the Third Lots accrued to the Taxpayer in the year of assessment
1993/94. The effect of the correction isthat instead of making aloss of $2,175,763 for the year of
assessment 1993/94 as shown in the statement of |oss, the Taxpayer made profits of $1,315,154
by taking into account the resumption compensation which accrued in that year of assessment. As
more than Sx years had since lapsed, the assessor accepted that by virtue of section 60 of the
Inland Revenue Ordinance, no assessment to profits tax could be made in respect of those profits.
A second effect of the correction isto set the statement of loss for the years of assessment from
1994/95 through to 1997/98 to zero. Asaresult, the assessor proposed to revise the statement of
loss for the years 1993/94 to 1997/98 and the additional profits tax assessment for the year
1998/99 under section 60, which givesriseto aprofitstax ligbility of $354,051. It isconvenient to
point out at thisstagethat thereis no dispute that the assessor has power to assess the Taxpayer to
additiona tax for the year of assessment 1998/99. The contention between the parties is whether
In S0 doing, the assessor can revise the statement of loss Six years after the expiration of the
particular year of assessment in respect of which it was incurred.

11. The origina and the proposed revised additiona assessments for the year 1998/99
were respectively confirmed and endorsed by a determination of the Deputy Commissioner,
againg which the Taxpayer gppedled to the Board. The following two issues were raised at the
hearing before the Board:

(1) whether the Fourth Lots were capitd assets; and

(2) whether, in the asence of fraud, the Commissioner could revise the loss
brought forward from morethan six years back in raising the assessmentsfor the
year of assessment 1998/99.

The Board decided both issues in the negative, that is it decided againgt the Taxpayer on the first
Issue and againgt the Commissioner on the second issue.

Thequestionsof law

12. The two questions posed for the opinion of the Court in the Commissioner’ s gppedl
are:

(1) whether the Board erred in law in holding that, in the absence of fraud, the
assessor had no power to “ re-open” astatement of lossissued by an assessor in
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respect of any particular year of assessment after more than sx years had
elapsed since the expiration or end of that year of assessment?

(2) for the purpose of Question (1) above (and without prgudice to the generdity
thereof), whether the Board has erred in law in tregting the computation of a
taxpayer’ s profit or loss in any paticular year as an “assessment” for the
purpose of section 60 of the Ordinance?

13. It would be convenient to consider these questionsin thereverse order. If the answer
to Question (2) isin the negative, it must of necessity follow that the answer to Question (1) isaso
in the negative.

The applicable principles of statutory construction

14. A mgor issuein dispute between the partiesisthe proper approach to be adopted in
congtruing section 60 of the Inland Revenue Ordinance. ItisMr Barlow' s contention on behdf of
the Taxpayer that the purposive gpproach should be adopted in construing the section, and
adopting that approach the word “ assessment” should be construed to include a statement of loss
computed by an assessor for carrying forward purposes in connection with section 19C. Mr Ho
SC and Mr Yin, counsd for the Commissioner, argued otherwise for the literd approach.

15. In congtruing atax statute as in construing any other statute, the court must bear in
mind the generd principlethat it isnecessary to reed dl of therdlevant provisonstogether andinthe
context of the whole statute as one purposive unit in its appropriate legal and socid setting and to
identify the interpretative considerations involved and to weigh and baance them in case they
conflict: per Bokhary PJin The Medical Council of Hong Kong And David Chow Su Shek
(2000) 3 HKCFAR 144 at 154.

16. The principles which specificdly govern the condruction of tax datutes were
succinctly summarised by Lord Donovan, giving the mgority judgment of the Judicia Committee of
the Privy Council in Thomas Mangin And Inland Revenue Commissioner [1971] AC 739 at
746

“These contentions pose the question of the true congtruction of section 108. Its
history will be outlined presently; but it may be useful to recdl at the outset some of
the rules of interpretation which fal to be gpplied.

Firgt, the words are to be given thar ordinary meaning. They are not to be given
some other meaning Smply because their object is to frudrate legitimate tax
avoidance devices. As Turner Jsaysin his (dbeit dissenting) judgment in Marx v
Inland Revenue Commissioner [1970] NZLR 182, 208, mora precepts are not
applicable to the interpretation of revenue statutes.
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Secondly, “... one hasto look merdly & what is clearly said. Thereisno room for
any intendment. Thereisno equity about atax. Thereisno presumption asto tax.
Nothing isto be read in, nothing is to be implied. One can only look fairly a the
language used”: per Rowlatt J in Cape Brandy Syndicate v Inland Revenue
Commissioners [1921] 1 KB 64, 71, approved by Viscount Simons LC in
Canadian Eagle Oil Co Ltd v The King [1946] AC 119, 140.

Thirdly, the object of the congtruction of a Satute being to ascertain the will of the
legidature it may be presumed that neither injustice nor absurdity was intended. I
therefore a litera interpretation would produce such a result, and the language
admits of an interpretation which would avoid it, then such an interpretation may be
adopted.

Fourthly, the history of an enactment and the reasons which led to its being passed
may be used as an aid to its congtruction.”

17. Interpretation of a statute is essentialy ascertaining the intention of the legidature as
expressed by the words used in the gtatute.  If it is possible to ascertain the purpose of the
legidature, the court shal give effect to that legidative purpose by applying such meaning to the
words used in an enactment which those words are cgpable of having. The court may do so even
to the extent of applying a strained meaning to the words usad if the literd meaning is not in

accordance with the legidative purpose. Thus, this purposive construction may only be adopted if
the legidative purpose can be clearly discerned. Where, however, the court is unable to find the
purpose of an enactment or is doubtful as to its purpose, the literd rule of interpretation prevalls.
Thelearned authorsin Bennion' s Statutory Inter pretation (4th Ed) has the following comments
in section 308 at 826:

“Itisapparent from the casesthat thereis often doubt about the legidative purpose. If
the object sought to be achieved by Parliament in passing an Act isuncertain, thisis
bound to lead to uncertainty in the congruction of the Act. The cause of such
uncertainty in modern British Actsusudly liesin the absence of any indication of the
precise nature and extent of the mischief with which Parliament intended to deal.
Our way isto satethat thelaw shdl be so, but not why it shall beso. Thisisbecause
we legidate piecemed; and the palicy is not thoroughly and consstently thought out
and applied. Whereit isthought out on one matter, theway it is thought out may not
fit the way it was thought out (perhaps some years earlier) in a neighbouring area.
So the law presents a confused appearance ...”

| agree with the above comments of the learned author.
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18. Thereisno indication from the Ordinance the precise nature and extent of the mischief
which the legidature intended to prevent by the Ordinance. The short title of the Inland Revenue
Ordinance reads:

“To impose atax on property, earnings and profits.”

Thisis dl the guidance one can have from the Ordinance. In a generd tax statute, of which the
Inland Revenue Ordinance is one, it is difficult to discern any purpose other than to raise public
revenue by asystem of taxation which is gpplied consstently to those who are caught within the tax
net, but not necessarily fairly to dl subjectswithin thejurisdiction. What isimportant is consstency
and not fairness. In the absence of clear indication of what was the legidative purposg, it is not
appropriate for meto speculate or to subscribe to the Ordinance any particular purpose which the
Ordinance was enacted to achieve. Other tax Statutes may have an auxiliary purpose of achieving
are-digtribution of wedlth, socid engineering or even restraint of trade. But that is certainly not the
case with the Inland Revenue Ordinance. In the circumdances, | think the literd rule of
interpretation must prevail.  As will become gpparent in the later part of this judgment, having
regard to the Inland Revenue Ordinance as a whole, it is not possible to adopt a purposive
congdiruction.

19. On the presumption againg absurdity, it is clear from Lord Donovan’ s speech in

Owen Thomas Mangin And Inland Revenue Commissioner thet it can avoid an absurdity only if

the language admits of such an interpretation. Any system of tax is a violaion of the individud’ s
right to property. While the court must bear in mind that there is no presumption as to tax when

congruing atax statute, it must o bear in mind that there isno equity about atax. The court must
look fairly at the language used and apply the literd interpretation. If applying that rule of
interpretation would produce aresult which is absurd and one which isnot, the court shall adopt the
|atter interpretation which would avoid that absurdity. This option isonly avalable if the language
admits of such an innocuousinterpretation. But if the language does not admit of an interpretation
which could avoid the absurdity, the court smply has no choice. It shal give effect to thet literd

interpretation however absurd or inequitable it may be to the person subject to tax as there isno
equity about atax. Itisnot for the court to re-write the statute giving it ajust and equitable result
which was not intended by the legidature.

Thetax regime

20. Before turning to the questions posed by the Board, | shall first set out, in anut-shel,
the statutory tax regime under the Inland Revenue Ordinance. There are three heads of tax under
the Ordinance: property tax, sdariestax and profitstax. These heads of tax and their computation
are respectively provided for in Part 11, 11 and 1V of the Ordinance.

21. The charging section for property tax is section 5 of Part I, which provides that
property tax shall be charged for each year of assessment at the standard rate on the net assessable
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vaue of any land and building againg its owner. The standard rate is the rate of tax as set out in
Schedule 1. Assessablevalueisascertained in accordance with section 5B, which isessentidly the
rent payable for the use of the land and/or building. Net assessable vaue is defined under section
5(1A) asthe assessable vaue lessthe rates, if paid by the owner and an alowance for repairs and
outgoings, which for the time being isfixed a 20% of the assessable vaue after deduction of any
rates paid by the owner.

22. Sdaries tax is charged under section 8 of Part 111 on every person in respect of his
incomearisng in or derived from Hong Kong from any office or employment of profit for each year
of assessment. Part Il excludes certain income from the charge and makes provisions for

ascatanment of income.  The income accruing to a person from dl sources in any year of

assessment is his assessableincome. This assessable income shall be adjusted in accordance with
section 12 by deducting dl outgoings and expenses wholly and necessarily incurred in the

production of the assessable income, alowances caculated in accordance with Part V1 in repect
of capita expenditure on machinery or plant the use of which is essentia to the production of the
assessable income, salf education expenses and other alowances as may be considered by the
assessor as fair and reasonable and by adding the amount of any baancing charge directed to be
made under Part V1. The assessable income so adjusted isthe net assessableincome. Sdariestax
Is charged at the rates specified in Schedule 2 on the net chargeable income of a person for each
year of assessment which isarrived at by deducting from his net assessable income concessonary
deductions such as charitable donations, home loan interest etc under Part IVA and his personal

alowances under Part V. Where in any year of assessment the aggregate of the outgoings,

expenses and alowances deductible exceed the amount of his assessableincome, the amount of the
excess shall be carried forward and set off againgt his net chargeable incomein subsequent years of
assessment, pursuant to section 12A.

23. Section 14 of Part 1V is the charging section for profits tax. Under this charging

section, what are subject to tax are a person’ s assessable profits. Assessable profitsis defined in
section 2 to mean the profits in respect of which aperson is chargegble to tax for the basis period
for any year of assessment, calculated in accordance with the provisions of Part IV. Part IV

contains provisons providing for vauation of trading socks and what incomeistreated as receipts
efc. Specificaly, section 16 providesfor how assessable profits are ascertained. Essentidly, they
are ascertained by deducting from the trading profits al outgoings and expenses provided for in the
section, such asinterests, rent, overseastax paid, bad debts, cost of repairs etc and other payments
under an gpproved retirement scheme, contributions to Mandatory Provident Fund Schemes for
employees, expenditure on research and development and charitable donations under some other
sectionsin Part 1V. The profits so computed shdl, if applicable, be subject to adjustment under
section 18F by deducting the alowance for depreciation for plant and machineries and adding the
baancing charge in accordance with provisons of Part VI.

24, If the computation and adjustment yidds a negative figure, the result is a loss for
profitstax purpose. There are no assessable profits to be taxed under the taxing section. But not
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only that the person will not be required to pay any tax, heis entitled to tax concessions under the
tax regime in that he may set off hisloss againgt assessable profitsin the subsequent years until the
lossisfully st off. Any lossnot so st off in theimmediatdly following year shdl be carried forward
for sat off in future years of assessment. These tax concessons are provided for in sections 19,
19C, 19CA and 19CB. If the exercise results in a postive figure, these are assessable profits
which, after setting off againgt earlier lossesif gpplicable, shall be subject to tax at the standard rate
under section 14(1), i.e. the rate of tax as set out in Schedule 1.

25. It should be noted that the same rules gpply in ascertanment of losses as in
ascertainment of assessable profits. Firgtly, section 19D provides that for the purposes of section
19C, the amount of loss incurred by a person chargeable to profits tax shal be computed in like
manner and for such basis period as the assessable profits for that year of assessment would have
been computed. Secondly, losses are subject to adjustment under section 19E in accordance with
provisonsin Part VI inthelike manner as assessable profitsare subject to adjustment under section
18F.

26. The common thread that runs through the process of determining the amount of tax in
respect of the three heads of tax involves atwo stage process.

(1) a process of computetion of the amount in respect of which the person is
chargeable to tax, i.e. the net assessable vaue of the property in the case of
property tax, the net chargeable income in the case of sdaries tax or the net
assessable profitsin the case of profitstax; and

(2) wherethefirst processyieldsapostivefigure, the goplication of the gppropriate
schedule rate of tax to that pogitive figure.

27. Thetaxing machinery isinvoked by an assessor requiring aperson by noticeto furnish
atax return pursuant to section 51(1) of Part IX. In addition section 51(2) imposes on a person

chargeableto tax for any year of assessment the duty to inform the Commissioner in writing that he
ISso chargeableto tax. Upon receipt of the return, an assessor may accept the return and make an
assessment accordingly or if he does not accept the return, he may estimate the sum in respect of

which the person is chargeable to tax and make an assessment accordingly pursuant to section

59(2). If aperson has not furnished a return and an assessor is of the opinion that the person is
chargeableto tax, he may estimate the sum in respect of which such personischargegbleto tax and
make an assessment accordingly pursuant to section 59(3). If the accounts of the trade or business
of the person have not been kept in a satisfactory form, an assessor may assess the profits on

certain prescribed basi s according to section 59(4). A person assessed becomesliableto tax when
the Commissioner issuesanotice of assessment to him pursuant to section 62. The samemachinery
isapplicable to al the three heads of tax.
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28. Where it gppears to an assessor that for any year of assessment any person
chargeable with tax has not been assessed or has been under-assessed, he may within that year of
assessment or within six years after the expiration thereof make an additiona assessment against
that person under section 60. The person becomes ligble to the additional tax when a notice of
additiona assessment isissued to him.

29. The aboveisahird seyeview of the locd tax regime.
Question (2) —whether computation of profit or lossis an assessment

30. Having set out the tax regime under the Inland Revenue Ordinance, | now turn to
consider Question (2). Infact, this Court had the opportunity of deciding asmilar questionin The
Commissioner of Inland Revenue and Yau Lai Man, Agnestrading asL M Yau & Company,
HCIA 3/2004. In that apped, Yam J held that the Board erred in coming to the view that
computation of lossamounted to an assessment for the purpose of sections 60 and 70 of the Inland
Revenue Ordinance. However, Mr Barlow submitted that in that case, the taxpayer was
unrepresented and the Court did not have the benefit of counsd’ s argument based on the Privy
Council decisonin LIoyds Bank Export Finance Ltd And Commissioner of Inland Revenue
[1991] 2 AC 427. He wished to persuade meto cometo acontrary view. Hissubmission isthat
an assessment is a process which embraces dl possible results of abusiness year of assessment,
whether that result is a profit and therefore an assessable profit; or bresk-even or atrading loss
which the Ordinance requires to be carried forward for setting off againgt future assessable profits.
On the other hand, Mr Ho SC argued that an assessment means an assessment that a specified
amount of tax will become due and payable.

31. The words “assess’ and “assessment” are not defined in the Inland Revenue
Ordinance. | shal congtrue these wordsin the context of the Ordinance bearing particularly inmind
the tax regime under the Ordinance. | shal dso draw on whatever assstance | can from the
meaning given to thesewords by the Privy Council in LIoyds Bank Export Finance Ltd in the light
of the New Zedland tax regime.

32. Section 62 provides a convenient starting point for construing the meaning of these
words. This section imposes on the Commissoner a duty to give a notice of assessment and
prescribes what the notice of assessment must contain.  Section 62(1) provides as follows:

“62. Noticeto beissued by Commissioner

(1) TheCommissioner shdl give anotice of assessment to each person who
has been assessed dating the amount assessed, the amount of tax
charged, and such due date for payment thereof as may be fixed by the
Commissioner.”
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Under this section, the Commissoner shdl give a notice of assessment to each person who has
been assessed by an assessor stating the amount assessed, i.e. the amount in respect of which the
person is chargeable to tax, the amount of tax charged and the due date for payment. It isimplicit
from the provisonsin thissection that an assessment must be an assessment with a positive amount
of tax which ispayable and shdl be paid on or before the due date specified inthenotice. Theword
“assessad” must mean assessed to tax, i.e. assessed with atax lighility.

33. Apart from section 62, section 59 dso casts some light on the meaning of the words
“asess’ and “assessment”. This section isin the following terms:

“59. Assessor to make assessments

@

)

©)

(4)

Every person who is in the opinion of an assessor chargesble with tax
under this Ordinanceshall be assessed by him as soon as may be after
the expiration of the time limited by the notice requiring him to furnish a
return under section 51(1):

Where a person has furnished areturn in accordance with the provisons
of section 51 the assessor may ether —

(8 accept the return and make an assessment accordingly; or

(b) if hedoesnot accept the return, estimate the sum in respect of which
such person is chargesble to tax and make an assessment
accordingly.

Where a person hes not furnished a return and the assessor is of the
opinion that such person is chargeable with tax, he may estimate the sum
in respect of which such person is chargeable to tax and make an

assessment accordingly, but such assessment shdl not affect the liability
of such person to apendty by reason of hisfallure or neglect to deliver a
return.

Inthe case of profitsfrom atrade or business, if accounts of such trade or
business have not been kept in a satisfactory form, the assessor may

assessthe profitsor income of such trade or business on the basis of the
usua rate of net profit on the turnover of such trade or business, and the
Board of Inland Revenue may prescribe the amounts of such usud rates
of profitsin particular classes of trade or business.” (emphasis added)
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34. Under section 59(1), an assessor is under aduty to assessaperson for tax if heis of
the opinion that the person is chargesble with tax under the Ordinance and the time limited by the
notice requiring that person to furnish areturn under section 51(1) has expired. Pursuant to section
59(2), in relation to a person who has furnished areturn, if the assessor accepts the return, he may
make an assessment accordingly under section 59(2)(a). If he does not accept the return, he may
estimate the sum in respect of which such person is chargeable to tax and make an assessment
accordingly under section 59(2)(b). Likewise, where a person has not furnished a return, the
assessor may estimate the sum in respect of which that person is chargeable to tax and make an
assessment accordingly under section 59(3).  From these two subsections, it gppears that a
digtinction is drawn between the process of determining the amount in respect of which apersonis
chargeable to tax and the process of making an assessment. In evaluaing a return furnished, the
assesor’ s duty is to verify if the amount in respect of which that person is chargegble to tax as
reported and computed from the return is correct. |f an assessor finds a return unacceptable or if
no return has been furnished, he may estimate the amount in respect of which the person is
chargeabletotax. Thisisaprocesswhich precedesthe making of an assessment. Where aperson
has furnished areturn showing alosswhich isaccepted by the assessor at the end of the evaluation
process, the assessor does not make an assessment. The phrase “make an assessment
accordingly” must mean to make an assessment according to whether thereis an amount to which
the gppropriate rate of tax may be gpplied. If thereis no such an amount, no assessment shdl be
made.

35. The above interpretation of section 59 tiesin neaily with the tax regime in respect of
the three heads of tax which | have set out earlier, i.e. the determination of a person’ stax ligbility
involves atwo stage process.

(1) thedetermination of the net assessable vaue of a property subject to property
tax, or the net chargeable income of a person subject to sdaries tax or the
assessable profits of a person subject to profits tax; and

(2) theapplication of the appropriate rate of tax to these values.

Thefirg of these processes is the same as the first process of evaluating atax return or estimating
the amount in respect of which the person is chargeable to tax and the second processisthe same
as making an assessment.  Thus making an assessment for the purpose of section 59 is the
ascertainment of the amount in respect of which apersonis chargeableto tax and the application of
the appropriate rate of tax to that amount.

36. In the context of profits tax, the ascertainment of the amount in respect of which a
person ischargeableto tax isthe ascertainment of the assessable profitswhich involves ascertaining
the profits of atrade or businessin according with section 16 by deducting from the trading profits
al outgoings and expenses provided for in section 16 and other sections in Part 1V and then
adjusting that figure in accordance with section 18F. If the first process resultsin apositive figure,
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these arethe assessabl e profitswhich after set off againgt earlier lossesif gpplicable shdl be subject
totax at standard rate. Then the assessor proceedsto the second process of making an assessment
by applying the standard rate of tax to the assessable profits o ascertained. If the first process
yields a negative figure, the result isaloss for tax purpose. There are no assessable profits to be
taxed under section 14. The assessor does not have to proceed to the second stage of making an
assessment for there are no assessable profits to which the stlandard rate of tax could be applied.
There is no assessment and the Commissioner does not issue a notice of assessment pursuant to
section 62. Instead, the assessor issues a statement of loss. This statement of loss is not issued
pursuant to any provisonsin the Inland Ordinance. It isonly issued as a matter of adminidrative
convenience for the purpose of advisng the person of the loss which may be used for set off
purpose in the subsequent years of assessment.

37. The above construction is further supported by section 59(1A), (1B) and (1C).
These sectionsprovidethat if by decting persona assessment, apersonisentitled to arefund of any
property tax paid or will result in no liability to profits tax, the assessor is not obliged or shdl not
proceed to make an assessment for property tax or profits tax as the case may be. These
subsections portrait the Stuation where after a process of evaluation an assessor arrives a a
conclusion that the personisnot liable to tax, the assessor shall not make an assessment. Thusthe
evauation process, even though it may be described as an assessment in the ordinary sense of the
word as suggested by Mr Barlow isnot an assessment for the purpose of sections 59, 60 and 62 of
the Inland Revenue Ordinance. Section 59(1A), (1B) and (1C) specificdly prohibit an assessor
from making or proceeding to make an assessment where the eval uation resulted in no property tax
payable or assessable profits chargeable to profits tax. Furthermore, the words “assess’ and
“assessment” are not used in the Ordinance save in relation to ascertaining the amount of tax
payable. Inreationto estimating other vaues, words such as* ascertainment” or “ computation” are
used, for example, in relation to ascertaining the assessable vaue of land and building (section 5B),
assessable income (section 11B), net chargesble income (section 12B) and chargeable profits
(section 16); or computing the profits (section 15C) and loss (section 19D). This lends further
support to the congtruction | giveto thesewords. Thus, astatement of lossisnot an assessment for
the purpose of Parts X and X of the Inland Revenue Ordinance.

38. According to The New Shorter Oxford Dictionary, “ assess’ meansto fix the amount
of (atax, fine etc); or impose a fine or tax on (a person or community); or estimete officialy the
vaue of (property, income, etc) for taxation; or estimate the worth or extent of (something).
Likewise, “ assessment” meansthe determination of theamount of atax, fineetc; officid vauation of
property, income, etc for the purpose of taxation; the amount of such a charge or vauation or
evauation, estimation; an estimate of worth, extent, etc. Thus, according to the ordinary usage,
these words are used in the context of tax to mean to determine or a determination of a positive
amount of tax payable and not whether tax may be payable. An assessment of no tax ligbility or an
assessment of lossis not a meaning contemplated in the ordinary usage of the word.
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39. From the above andysdis, the only reasonable meaning which could be given to the
word “ assessment” for the purpose of section 59 and likewise sections 60 and 62 is thet it isa
process of ascertaining or computing the net assessable val ue of aproperty subject to property tax
or the net chargeableincome of aperson subject to saariestax or the assessable profits of aperson
subject to profits tax and the application of the appropriate rate of tax to that amount assessed to
yield a positive amount of tax chargesble against the person assessed to tax. An ascertainment of
loss which does not result in the gpplication of the appropriate rate of tax to that lossis not an
assessment within the meaning of the Ordinance. Theword “ assessment” isnot capable of bearing
the meaning submitted by Mr Barlow.

40. Mr Barlow further submitted that it isimportant to distinguish between an assessment
which is a process of caculaion or estimation of the trading result of a business in a year of

assessment and anotice of assessment or statement of loss which isanatification of the conclusion
reached from that process. In the light of the above analysis, | do not think it is open to construe
that word as amere process of computation which might show up apostivefigure, anil figureor a
negative figure. If it were, where a person has no chargeable profits, the Commissioner would be
under aduty to issue him anotice of assessment requiring him to pay no tax on adue date on which
nothing isdue. That is not permissible under section 62(1). It isaso absurd.

41. Thus an assessment is to be digtinguished from a mere computation of loss. The
computation of loss may be a step towards making an assessment but no assessment would be
made in respect of aloss in the year of assessment in which it was incurred except where it is
avaladle for set-off againgt the other profits or income of the taxpayer in that year when the loss
would be brought into the assessment not as aloss per se but as part of the ascertainment of the
taxpayer’ s assessable profits for that year.

42. The congtruction | found isaso echoed in anumber of Australian authorities. | do not
have the benefit of any knowledge about the Audtrdian tax regime. There may be no possible
pardle between the more complex Audraian tax regime and the relatively Smple regime under our
Ordinance. Thefollowing dictaare cited for the purpose of showing that the interpretation | giveto
thewords“ assess’ and “ assessment” isnot unheard of and has been accepted in other jurisdiction.

43. InThe King v Deputy Federal Commissioner of Taxation (SA), ex parte Hooper
(1926) 37 CLR 368, Issacs Jsaid at 373:

“An ‘ assessment’ is not a piece of paper : it is an officid act or operation; it isthe
Commissioner’ s ascertainment, on condderation of dl reevant circumstances,
including sometimes in his own opinion, of the amount of tax chargegble to agiven
taxpayer. When he has completed his ascertainment of the amount, he sends by
post anatification thereof called * anctice of assessment.” ... But neither the paper
sent nor the natification it givesisthe * assessment’ . Thisis and remains the act or
operation of the Commissioner.”
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44, InBatagol v The Commissioner of Taxation of the Commonwealth of Australia
[1963] 109 CLR 243, Kitto J said at 252:

“... theddfinition of * assessment’ means, in my opinion, the completion of the process
by which the provisons of the Act rdating to ligbility to tax are given concrete
goplication in a particular case with the consequence that a specified amount of
money will become due and payable as the proper tax in that case ... nothing done
in the Commissoner’ s office can amount to more than steps which will form part of
an ass=ssment if, but only if, they lead to and are followed by the service of anctice

of assessment.”
45, In Deputy Commissioner of Taxation v Sheehan (1986) 18 ATR 194, Tadgel J
said at 201
“Theimposition of aliability isanecessary festure of an assessment under Part IV of
the Act, and anil assessment isan impossbility.”
46. Mr Barlow rdied heavily on the Privy Council decison in Lloyds Bank Export

Finance Ltd And Commissioner of Inland Revenue, which is an gppea from New Zedand.
That case had been congdered by Yam Jin Yau Lai Man Agnes. Yam J declined to follow the
Privy Council’ s interpretation of the word “ assessment” on the bas's that the rdlevant provisons
under the New Zedand tax regime is fundamentaly different from section 59(1) of our Inland
Revenue Ordinance.

47. Thefactsin that case were broadly smilar to thosein the present case. The taxpayer
inthat case submitted returnsfor theincome years 1976 and 1977 showing smdl profits, but owing
to lossesin previous years carried forward and st off, the commissoner made determinations that
no tax was payable. Morethan four years later the commissioner assessed the taxpayer to income
tax for the years 1976 and 1977. The taxpayer objected to the assessment on the ground that the
commissioner was statute- barred from making the subsequent assessments.

48. Mr Barlow submitted that the statutory provisons in New Zedand are mostly
anaogous to those under our Inland Revenue Ordinance. Sections 19, 23, 25(1) and 29(1) of the
New Zedland Income Tax Act 1976 provide asfollows:

“19. Commissioner to make assessment —
From the returns made as aforesaid and from any other information in his

possession the commissioner shdl in and for every year, and from timeto time
and at any time thereafter as may be necessary, make assessments in respect
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of every taxpayer of the amount on which tax is payable and of the amount of
that tax.

23. Amendment of assessment —

(1) The commissoner may from time to time and at any time make al such
dterations in or additions to an assessment as he thinks necessary in
order to ensure the correctness thereof, notwithstanding that tax already
assessed may have been paid.

(2) If any such dteration or addition has the effect of imposng any fresh
ligbility or increasing any exigting ligbility, notice thereof shall be given by
the commissioner to the taxpayer attached.

25. Limitation of timefor amendment of assessment —

(1) When any person has made returns and has been assessed for incometax
for any year, it shdl not be lawful for the commissioner to dter the
assessment so as to increase the amount thereof after the expiration of
four years from the end of the year in which the assessment was made.

29. Notice of assessment to taxpayer -

(1) As soon as conveniently may be after an assessment is made the
commissoner shdl cause notice of the assessment to be given to the
taxpayer: provided ...

- it shal not be necessary to st forth in the notice of the assessment any
particulars other than particulars as to the amount of tax to be paid by the
taxpayer or the amount of tax to be refunded, as the case may require.

49, Section 19 of the New Zedland Act issimilar to our section 59, except that under our
section 59, it is an assessor who makes the assessment. Thisisthe point of digtinction which Yam
Jrelied on in disinguishing that case from the case before him.  While section 29 of the New
Zedland Act and section 62 of the Inland Revenue Ordinance provide that the commissioner shdl
give notice of assessment to the taxpayer, the assessor under the Inland Revenue Ordinance has no
authority to give notice of assessment. For my part, | do not think the digtinction has any
sgnificance.

50. Sections 23 and 25 of the New Zealand Act are anal ogous to section 60 of the Inland
Revenue Ordinance, though under the Hong Kong tax regime the amendment is in the form o
additiona assessment and the limitation period is Sx years.
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51. Mr Ho SC argued that section 29(1) of the New Zedland Act which envisages atax
refund enabled the Privy Council to decide that an assessment under section 19 of the New
Zedland Act could be a negative assessment, i.e. aloss, which is a point of distinction from the
Inland Revenue Ordinance. | think it is more probable that the refund must have arisen from
payment of provisona tax as in the Hong Kong tax regime. | do not agree with Mr Ho SC' s
submisson. Hence, | would not distinguish the decison in LIoyds Bank Export Finance Ltd on
that basis.

52. Returning to the Privy Council decisonin Lloyds Bank Export Finance Ltd, it was
argued on behdf of the taxpayer that the word “ assessment” meant the process of determining the
income of ataxpayer, if any, of determining the allowance deductions or rebates and ascertaining
thereby the baance of income, if any, upon which tax was payable. This process might show up a
pastivefigure, anil figure or anegative figure, but in each case an assessment had been made. On
the other hand, the commissioner argued that section 19 of the New Zedand Act imposed on the
commissioner the duty to make assessments in respect of every taxpayer of the amount on which
tax is payable and the process of assessment had not taken place until some taxable income had
been ascertained. The taxpayer and the commissioner respectively held a smilar sand as the
partiesin thisgoped. The Privy Council found for the taxpayer. The Privy Council drew support
for its conclusion from sections 23(2) and 29(1) of the New Zedand Act. Lord Jauncey of
Tullichettle ddivering the speech of the Privy Council said at 435:

“ Some support for [thetaxpayer’ 5] argument isto befound in section 23(2) which, in
the context of amendment of assessments, uses the words “imposing any fresh
ligbility or increesing any existing liadility.” The reference to fresh lidbility suggests
that the section contemplated an dteration which imposed|liability to tax where none
existed before. Further support for the argument is to be found in section 29(1)
which clearly contemplates that a notice of assessment given after an assessment has
been made shdll in certain circumstances contain astatement of the amount of tax to
be refunded. In this Stuation the assessment would necessarily have produced the
result that not only was no tax payable by the taxpayer but that tax was repayable to
him by the commissoner. If an assessment ismadein such astuation it isdifficult to
see why it is not dso made when no tax is payable without a refund.”

Lord Jauncey continued at 437:

“Their Lordships have no doubt that the arguments for the taxpayer are to be
preferred and that the commissioner’ sstatutory duties under section 19 inrelation to
a taxpayer’ s return extend not only to the production of a result which produces
taxable income but aso to results which produce anil return or aloss. Any other
congtruction would produce the anomaies and illogicalities aready referred to.”
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53. In effect Lord Jauncey was saying that an assessment included an assessment which
yielded no tax or one which resulted in aloss. Mr Barlow sought to argue that an assessor’ s
gatement of loss which creates no tax ligbility is, by the same reasoning, an assessment. Whether
the reasoning of the Privy Council can be applied to the present case depends on whether the Hong
Kong tax regime is amilar to the New Zedand' sin materid respects.

54, | have set out the Hong Kong tax regime in paragraphs 20 to 29 and the relevant
provisons above. | do not have the benefit of the complete New Zedland Income Tax Act to
enable me to make a section to section comparison of the two tax regimes or to enable me to
andysethe New Zedland tax regimein theway | analysed the Hong Kong tax regime in paragraphs
32to 37 above. | do not have, in particular, the New Zedand equivalent of our section 59 asto
how the New Zedland commissioner approachesthetax returns under the New Zedland tax regime
to enable meto condder the meaning of the word “ assessment” under the New Zedand regime. |
would not go that far as Yam Jdid in rgecting the interpretation in LIoyds Bank Export Finance
Ltd on the basis that the New Zedand Act is fundamentally different from section 59(1) of our
Ordinance. But | an comfortable in reaching the same conclusion as he did by analysing sections
59, 60 and 62 in the light of the Hong Kong tax regime. | think on the basis of the Hong Kong tax
regime and the statutory provisions and for the reasons | have given, | should not follow the Privy
Coundil’ sinterpretation of the word “ assessment” in that case.

55. In my opinion, theword “ assess’ in the Inland Revenue Ordinance must be construed
to mean assessed to tax and theword “ assessment” for the purpose of sections 59, 60 and 62 must
be construed to mean a process of ascertaining or computing the amount in respect of which a
personischargeabletotax, i.e. the net assessable va ue of aproperty subject to property tax or the
net chargeable income of a person subject to saaries tax or the assessable profits of a person
subject to profits tax and the gpplication of the gppropriate rate of tax to that vaue, which by
definition under the tax regime must yield a positive amount of tax payable by the person assessed
to tax. An ascertainment of loss which does not result in the application of the appropriate rate of
tax to that loss cannot be an assessment within the meaning of the Ordinance.

56. Accordingly, the Board wasin error to have treated the computation of ataxpayer’ s
profit or loss in any particular year as an “assessment” for the purpose of section 60 of the
Ordinance. | therefore answer Question (2) in the affirmative.

Question (1) — power tore-open a statement of loss after six years

57. Theissueraised by Question (1) iswhether, in the absence of fraud, the assessor had
no power to “ re-open” astatement of lossissued by an assessor in respect of any particular year of
assessment after more than 9x years had egpsed since the expiration or end of that year of
assessment.
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58. What the assessor did as a result of the Taxpayer’ s correction on the amount of
profits made for the year of assessment 1993/94 wasto re-set the amount of loss carried forward
to the subsequent yearsto zero, which resulted in atax liability for the year of assessment 1998/99.
The Commissioner then issued a notice of additional assessment pursuant to section 60 of the
Ordinance. In finding againg the Commissioner, the Board in essence held:

(1) that the nil baance of loss to be carried forward for the year of assessment
1993/ was atificid, fictitious and mathematicaly wrong (paragraphs 34 and
36 of the Amended Case Stated);

(2) that therewasno provisoninthe Inland Revenue Ordinance which empowered
or required the Commissioner or an assessor to revist alossmorethan six years
ago, i.e. in iswing the proposed additional assessment the Commissioner
exceeded her powersunder Part I1X and X, in particular, section 60(1) and (2);
and

(3) that the Commissoner’ s gpproach was contrary to the statutory scheme that in
the absence of fraud there was findity in tax matters after Six years.

59. Mr Barlow sought to support the decision of the Board on thisissue on the basis that
the Board rightly adopted a purposive congruction and reached the concluson that the
Commissioner’ sattemptsover Sx yearsafter 1993/94 year of assessment to circumvent section 60
by subdituting the origind computation of loss with an assessor’ s “atificid, fictitious and
mathematicaly wrong” nil balance was a course which was not authorised or permitted by the
Ordinance and effectively prohibited by the Ordinance. For reasons as dready explained in
paragraphs 14 to 19, it was not open to the Board to adopt a purposive gpproach in construing the
Inland Revenue Ordinance,

60. With respect to the Board, it was factualy wrong about the nil balance attributed to
the year of assessment 1993/94 and wasinconsgtent initsreasoning. In respect of the nil balance,
the Board said in paragraphs 35 and 36 of the Amended Case Stated:

“35. Ingtead of assessing the Taxpayer on the correct net assessable profits of
$1,315,154, or leaving the reported loss of $2,175,763 undisturbed, the
Commissioner attributed anil balanceto the “loss carried forward” for the year
of assessment 1993/94. ...

36. Todatwith, thenil bancewas atificid, fictitious, and mathematicaly wrong.
The correct amount was $1,315,154.”

Itisclear that the Board acknowledged at paragraph 35 of its decison that the correct profitswhich
should have been assessed was $1,315,154. That must necessarily mean there could not be any
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lossto be carried forward and that the balance of lossto be carried forward should be revised tonil,
provided that it was open to the assessor to revidt the statement of loss. | fail to see how revising
thelossto be carried forward to nil could be said to be atificid, fictitious and mathematically wrong.
This misunderstanding might not have led the Board to its conclusion, but it is gppropriate that |
should st it right for the purpose of determining this question.

61. The facts are that as a result of the correction raised by the Taxpayer, there were in
fact assessable profits of $1,315,154 which should have been chargeable to tax in the year of

assessment 1993/94 had an assessment been timeoudly raised. However, the Taxpayer had

reported aloss. The Commissioner was not seeking to raise an assessment in respect of these
assessable profits as she apparently accepted that she was not permitted to do so under section 60.
The Taxpayer had benefited from the limiting provision of section 60 for the year of assessment
1993/94. However, asaresult of the profits made, the true position was that there was no loss to
be carried forward from 1993/94 into the subsequent years. Thusthe assessor re-set the lossto be
carried forward to zero or nil balance. Therefore, there was no loss to be set off againgt the profits
of the subsequent years, which was what resulted in the additiona assessment for the year of

assessment 1998/99. That additional assessment was made within the Six years period.

62. Having set out thetrue facts, | now turnto the Board' s second reason for itsdecision,
i.e. the Commissioner exceeded her power under section 60 in issuing the notice of additiond
assessment.  The assessor purported to make the additional assessment pursuant to section 60.
The notice of additional assessment for the year of assessment 1998/99 was issued by the
Commissioner in exercise of her power under sections 60 and 62. In holding that the
Commissioner had exceeded her powers and in adopting the wrong approach, the Board held a
paragraphs 37 to 39 of the Amended Case Stated as follows:

“37. Further, the Commissioner asked the wrong question.

38. Thequestion was not whether there was any provision in the Ordinance which
prevented the assessor from taking acertain course. The correct question was
whether there was a provision in the Ordinance which empowered or required
the assessor to take such a course.

39. The power of the Commissioner and her assessorsto assesswas conferred by
datute. Their work was by its nature quiteintrusive. They probed into private
matters of taxpayers and assessed them to tax. The Board was not aware of
any inherent jurisdiction on the part of the Commissioner or her assessors and
the Commissioner had not argued that there was any. The Commissioner had
not been ableto point to any provision in the Ordinance or any other ordinance
empowering o requiring the Commissioner or an assessor to revist a loss
morethan 6 yearsago. IntheBoard’ sdecision, the Commissioner’ sgpproach
was neither authorised nor required by statute. It also exceeded the powers
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under [Part] IX and X of the Ordinance, including section 60(1) and (2) in
particular.”

Itisclear from these paragrgphsthat in criticising the Commissioner’ s determination and approach,
the Board’ sfocuswas on whether the Commissioner had power to revisit astatement of loss made
within Sx years of a particular year of assessment in respect of which the statement of loss was
made and not whether the Commissoner had power to make an additional assessment within sx
years of the year of assessment in respect of which the assessment was made.

63. However, as| have found that a statement of lossis not an assessment, the reasoning
of the Board is premised on the erroneous assumption that the statement of loss is, like an

assessment, something specificaly provided for by the Inland Revenue Ordinance and hence its
Issuance and amendment hasto be authorised by the Ordinance. Thisisplainly not thecaseinview
of the conclusion | reached in respect of Question (2). Theissue of a statement of lossisnot to be
confused with the decison on whether to dlow or disdlow a loss to be set-off againg the
assessable profits or the gpplication of the appropriate rate of tax to the assessable profits so
arived a. Theissue of astatement of loss at the end of the year in which the loss was claimed to
have been sustained does not per se affect the taxpayer’ sliability to pay tax. It isnot an assessment
and the Commissioner is not under a duty to and does not issue anotice of such an assessment of
loss. However, the decison on whether to dlow or dsdlow a loss to be set-off agang the
assessable profits does affect the taxpayer” s liability to pay tax but that decison is only part and
parcel of the process of assessment and can only be taken at the point in time when the set- off can
take place, i.e. in ayear when assessment can be made in respect of assessable profits. Thus not
until aloss carried forward was set off doesit form part of an assessment. Once that occurred it
may only be reviewed within the expiration of Sx years from the year of assessment pursuant to
section 60. A similar conclusion was reached by Godfrey J (as he then was) in Commissioner of
Inland Revenue v Malaysian Airline System Bhd [1992] 2 HKC 468 at 469:

“ Although an assessment hasto be made of profitsin order to arrive & the amount of
profitstax payable by the taxpayer, thereis no need, in ayear in which the taxpayer
makesaloss, to make any assessment of itslossfor tax purposes. Thoselossesmay
be carried forward to future years ...

The pogtion, therefore, was that the taxpayer had no right or need to chalenge and
did not challenge the loss cal cul ations made by the assessor.”

Thus, the practice of issuing statements of lossis amessure of adminidrative conveniencewhichis
not covered by any of the provisons in the Inland Revenue Ordinance. There is no need for the
Commissioner to invoke any statutory power before such statements can be revised.

64. Having found on atrue congtruction of the Ordinance that a statement of lossisnot an
assessment, thecentrd issue raised by Question (1) iswhether in the absence of fraud the revison
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of the statements of loss for the year 1993/94 which resulted in a new figure of $354,051 as the
additional tax payable for the year 1998/99 is within the Commissioner’ s power to make under
section 60 to make an additiond assessment. The provisions of section 60 are in the following
terms

“60. Additional assessments

(1) Where it appears to an assessor that for any year of assessment any
person chargeable with tax has not been assessed or has been assessed
a less than the proper amount, the assessor may, within the year of
assessment or within 6 years after the expiration thereof, assess such
person at the amount or additional amount at which according to his
judgment such person ought to have been assessed, and the provisions of
this Ordinance as to notice of assessment, appea and other proceedings
shdl gpply to such assessment or additiond assessment and to the tax
charged thereunder:

Provided that —

(b) where the non-assessment or under-assessment of any person for
any year of assessment is due to fraud or wilful evason, such
assessment or additional assessment may be made a any time
within 10 years after the expiration of that year of assessment.

(2) Whereit appears to an assessor that the whole or part of any tax repaid
to aperson (otherwise than in consequence of an assessment having been
determined on objection or gppedl) has been repaid by mistake, whether
of fact or law, the assessor may, within the year of assessment to which
the repayment relates was within 6 years after the expiration thereof,
asess such person in the amount of tax so repaid by mistake, and the
provisonsof thisOrdinance asto notice of assessment, objection, gpped
and other proceedings shal apply to such assessment and to the tax
charged thereunder.

(3 No assessment shdl be made under subsection (2) if the repayment was
in fact made on the basis of, or in accordance with, the practice generdly
prevailing a the time when the repayment was made.”

65. It is amply clear from section 60(1) that the Commissioner had power to issue the
additional assessment within that year of assessment or within Sx years after the expiration of that
year of assessment. Hencethe additional assessment for 1998/99 was clearly made within thetime
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limit permitted by section 60. The issue of the notice of additiond assessment fdls well within her
powers under sections 60 and 62.

66. Mr Barlow made the further argument that neither section 60 nor any other provision
in the Ordinance permits the assessor to revise or amend or to subgtitute an assessment aready
made and the power to make an additiona assessment under section 60 may only be exercised
when making an additiona assessment which is additiond to a subssting assessment and for an
un-assessed balance of chargeable profits. Section 60 is cast in very wide terms. The power to
make additiona assessment may be invoked if it gppears to the assessor that the person “ has not
been assessed or has been assessed at less than the proper amount.”  In my view, there is no
judtification to give the section the very redrrictive interpretation argued by Mr Barlow.

67. The Boad s third criticdsm of the Commissone’s decison is that the
Commissioner’ sapproach was contrary to the statutory scheme that, in the abbsence of fraud, there
was findity in tax matters after Sx years. The Board held at paragraph 50 as follows:.

“Irregpective of whether there was a tax refund in this case and irrespective of
whether section 60(2) covered arefund of provisona tax because of a mistaken
acceptance of loss, the 6-year limit gppeared in both subsections (1) and (2) of
section 60. Thistook the Board to the point that not only was there no provisonin
the Ordinance empowering or requiring the Commissioner to re-open astatement of
lossissued by an assessor in respect of ayear of assessment more than 6 years ago,
the Commissioner’ s gpproach was contrary to the statutory scheme that, in the
absence of fraud, there was finality in tax matters after 6 years”

In view of my answer to Question (2) that a statement of loss is not an assessment and the
conclusion reached in paragraphs 65 and 66 above that the Commissioner had power to issue the
notice of additiona assessment for the year of assessment 1998/99, there is no need for me to
congder this criticism of the Board.

68. | shdl, however, make afew observations. Itisnot entirely clear the basis on which
the Board formed the view that there is a statutory scheme of findity in tax metters after Sx years.
It appears from the above passage that the Board considered section 60 is the provison which
limited the Commissioner’ s power to issue additional assessment in respect of ayear of assessment
morethan Sx yearsfrom the expiry of the year of assessment and hence thereisascheme of findity
after sx years. In that connection, the Board' s misapprehension that a statement of loss is an
assessment contributed to its view about findity. 1t aso appears from paragraphs 50 to 59 of the
Amended Case Stated that this view was extrgpolated by reference to a number of specific
provisons limiting the scope of powers conferred on the Commissioner to Sx years and the duties
imposed on the taxpayer to keep books for seven years.
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69. Mr Ho SC submitted that section 60 is afacultative provison. It confersapower on
an assesor to raise additional assessments dthough at the same time it delinestes that power by
limiting the exercise of that power to a period within Sx years of the expiration of the year of
assessment in question. | agree with that view. A provision limiting the power of an assessor to
make additional assessment outsde the Sx years period and accordingly the Commissoner’ s
power to issue notice of such additional assessment does not necessarily lead to the inference or
concluson that there isfindity in tax matters under the tax regime.

70. The Board dso relied on ataxpayer’ sduty to keep records of up to seven yearsand
thetaxpayer’ sonusunder section 68(4) to prove that the assessment made againgt him isexcessve
as argument in support of its notion of findity in tax matters after Sx years. In my view, such

argument ismisconcelved. Thereis no correlation between the period for which records must be
kept and the period over which investigation into the affairs of the taxpayer may stretch. The duty
to keep records of up to seven years does not prevent a taxpayer from keeping records beyond
seven years. Asrightly submitted by Mr Ho SC, arguments over whether a property is a capita

as or trading stock would necessarily require investigation into the circumstances surrounding its
acquistion, which could have acquired more than six years ago. It certainly isin the taxpayer’ s
interest to keep records until after the property has been disposed of and histax liability in respect
of it findised, even if that involves keeping record beyond seven years. It isdifficult to see how it
would follow from the duty to keep record up to seven years would lead to the conclusion that the
Commissioner should not be dlowed to investigate into matters older than Six years or that thereis
findity in tax maiters after Sx years.

71. Lastly, it would be appropriate to mention section 70, which purported to provide for
findity in assessments. The section provides asfollows.

“70. Assessmentsor amended assessmentsto befinal

Where no vaid objection or gpoped has been lodged within thetimelimited ...
againg an assessment as regards the amount of the assessable income or
profits or net assessable value assessed thereby, or where ... the assessment
as made or agreed to or determined on objection or appedl, as the case may
be, shal befind and conclusive ...

Provided that nothing in this Part shdl prevent an assessor from making an
assessment or additiona assessment for any year of assessment which does
not involvere-opening any matter which has been determined on objection or

appedl for theyear.”

It should be noted that under this section, only limited findity is conferred on the assessable income,
assessable profits or net assessable value. These are the amount in respect of which apersonis
chargesbletotax. A statement of lossis not an amount in respect of which aperson is chargesble
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totax. Thereisnothing to prevent an assessor from re-visting a satement of lossSx years after the
expiry of the year of assessment in respect of which it wasmade. The proviso expressy permitsan
asses0r to issue assessment or additional assessment so long asit does not involve re-opening any
matter which has been determined on objection or gpped for the year. Thisproviso isinconsistent
with the notion of findity in tax maiters.

72. For reasons as expressed in paragraphs 65 and 66, | answer thisquestion also in the
afirmative.

Conclusion

73. In concluson, | answer both Question (1) and Question (2) in the affirmative.

Accordingly, | dismissthe Taxpayer’ s gpped with costs to the Commissioner.

(Anthony To)
Deputy High Court Judge
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