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1 Thisisan apped againgt thejudgment of Tang J (now Tang JA) given on 1 December
2004 upon an apped, by way of case stated, that arose out of the assessment of certain share
option benefit under sdlaries tax for the year of assessment 1996/97.

2. The case dated as wdl as this goped, however, have nothing to do with the
assessment itsalf, but solely relate to whether the Inland Revenue Board of Review (“the Board”)
was correct in law in refusing to grant an extension of time for the gppellant to lodge his apped
againg the determination of the Commission of Inland Revenue (* the Commissioner”) under s66(1)
of the Inland Revenue Ordinance, Cap 112.

Background

3. On 26 July 2002, the Commissioner made a determination following the gpplicant’ s
notice of objection on 12 October 1999 againgt the assessment. The determination was
trangmitted to the gpplicant on 27 July 2002. Under s66 of the Ordinance, the applicant may
within one month of the transmission of the determination give notice of appeal to the Board. No
such notice was given within one month. It was only on 25 November 2002, almost three months
after the expiration of the time limit, thet the appellant lodged anotice of gppea which sought, inter
alia, an extendon of time under s66(1A).

4, On 11 February 2003, the gppdlant and the representative of the Commissoner
appeared before the Board. After hearing the parties, the Board refused to grant an extension of
time to the gppdlant. 1t gaveitsreasonsin writing on 28 March 2003.

5. The appd lant then gpplied to the Board to Sate acase for consderation by the Court
of First Instance pursuant to s69 of the Ordinance, and when it refused to do so, he challenged that
refusd by way of judicid review. On 10 June 2004, Hartmann Jin HCAL No 47 of 2004 issued
an order of mandamus directing the Board to state a case for the opinion of the Court of Firgt
Instance. The case was Stated on 31 July 2004.

6. The case stated by the Board (“ Case”’) referred briefly to the facts and set out the
questions for the opinion of the Court of First Instance. The relevant part of the Case reads.

“7.  Pursuant to the Order of the Honourable Mr Justice Hartmann dated 10th June,
2004, the Board respectfully places the following questions posed by the
Appdlant for the opinion of the Court of First Instance:

(8 Whether or not the Board of Review has erred in law in refusing the
goplication by the Taxpayer for extenson of time to give notice of appedl
under section 66(1A) of the Inland Revenue Ordinance againgt the
Determination of the Acting Deputy Commissoner of Inland Revenue
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dated 26 July 2002 in repect of the Sdaries Tax Assessment for the Y ear
of Assessment 1996/97.

(b) Whether the Board erred in law in refusing the application having regard
to the advice of Ms Pau as referred to in the transcript of evidence and
quoted in paragraph 5 above.

(©) Whether the Board erred in law in refusing the application having regard
to the adleged misunderstanding of the Appdlant caused by the said
advice of Ms Pau, namely, that the Board would not consder the
goplication for extendon of time for lodging the goped unless the
satement of facts and the statement of grounds of appea had been
lodged with the Board.

(d) Whether the Board' s decison was bad in law in view of the Appdlant’ s
aleged misunderstanding that he needed to prepare a statement of facts
for the purpose of section 66(1) and (1A) of the Inland Revenue
Ordinance.

(6) Whether the Board' s decision was bad in law in that the Board failed to
take into congderation or having taken into consderation failed to reach
the correct conclusion, the evidence, which was unchallenged, as to the
gopdlant’ s dleged understanding that he must produce to the Board al
supporting documents and detailed facts to be relied on by the appellant
a the time when helodged the notice of gpped, the statement of factsand
the statement of grounds of appedl as required by section66(1) and (1A)
of the Inland Revenue Ordinance.

(f)  Whether the Board' s decison was bad in law as being unreasonable in
view of the fact that the Deputy Commissioner of Inland Revenue took
more than two and half year from the lodgement of the notice of objection
to issue the Determination.”

7. On 15 November 2004, during the hearing of the appeal by way of case stated
before Tang J (“the judge’), the gppelant no longer sought to argue question (f).

8. On 1 December 2004, the judge handed down hisjudgment, answvering questions (a)
to (€) in the negative and ordered the dismissa of the appedl.

9. By this gpped before us, the appellant seeks the setting aside of the order made by
the judge and the allowance of his apped by case stated from the Board.
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The grounds of appeal

10. Separate grounds are raised to chdlenge the judge’ s decison on questions (), (d)
and (e) of the Case. These grounds broadly revolve around the following metters:

@

(b)

(©

(d)

the advice given by MissPau of the Board to the appellant before the expiration
of the apped period under s66(1) of the Ordinance, which adviceissaid to be
erroneous, which had mided the appellant that he was required to prepare a
datement of facts;

theappdlant’ smisundergtanding thet he was required to prepare a statement of
fects, regardless of whether the misunderstanding was caused by Miss Pau’ s
advice;

the appdlant’ s underganding that he needed to produce dl supporting
documents for lodging his goped againgt the Commissoner’ s determination;
and

the Board' sfailure to take the above matters into account, which condtituted a
serious procedurd irregularity, rendering its decision to refuse to grant an
extenson to be unjust.

The statutory provisons

11. It is convenient to set out the relevant statutory provisonsfirs.

12. The materid parts of s66 of the Ordinance read:

“66. Right of appeal to the Board of Review

D Any person (hereinafter referred to as the gppdlant) who has vaidly
objected to an assessment but with whom the Commissoner in
congdering the objection has failed to agree may within —

(@ 1 month after the transmission to him under section 64(4) of the
Commissone’ s written determination together with the
reasons therefor and the statement of facts; or

(b) such further period as the Board may dlow under subsection
(1A),
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ather himsdf or by his authorized representative give notice of

appeal to the Board; but no such notice shdl be entertained unlessit is
given in writing to the derk to the Board and is accompanied by a
copy of the Commissioner’ swritten deter mination together with a
copy of the reasons therefor and of the statement of facts and a
statement of the grounds of apped.

(1A) If the Board is satisfied that an appellant was prevented by illness or
absence from Hong Kong or other reasonable cause from giving
notice of appeal in accordance with subsection (1)(a), the Board may
extend for such period as it thinks fit the time within which notice of
gppeal may be given under subsection (1). ...”

(Emphasis added)
The advice and misunder sanding

13. The advice of Miss Pau dlegedly given to the appdlant as wel as his
misunderstanding or understanding as claimed can found in the transcript of the proceedings before
the Board on 11 February 2004. | need cite the relevant passagesin full for aclose andysis of the
dlegations The gppdlant made the following datements in his reply to the submisson
Commissioner’ srepresentative. The* Mr Lau” referred to in the reply was amember of the Board,
whereas “Mr Chow” was the appdlant. It should be noted that the section or subsection 1A
referred to in the passages is gpparently amistype for subsection (1)(a) of s 66:

“Firg, | would liketo say that | am not alawyer and dthough | am an accountant by
professonthisisindeed thefirg timethat | have ever been involved in any forma tax
aoped. | was mindful of the rights and quote given to me in the commissoner’ s
determination and | was very mindful of the one month deadline. | alsoread
very clearly subsection 1A, whichisreproduced in therevenue’ sarguments under
point 7(b) on page 2 of the document just now. Indeed, mindful of the time limit
and the severity of thelanguagein the ordinance, | did call Miss Pau of this
offenceto seek adviceastowhat todo and | wasreminded of the section 1A
wording. If | may read:

‘... @ther himsdf or .... and of the statement of facts and a statement of grounds of
appedl.’

Mr Chairman, this sentence of the ordinance is one continuous sentence. |
wasreminded by Miss Pau of this office within the one month deadline that
the statement of facts and the statement of grounds of appeal must be
attached to the granting of the extension. Sr, | an mindful that, as the
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commissone’ s representative mentioned, one only needs to give notice of apped

together with acopy of thecommissioner’ sdetermination. Based on thewor ding of
subsection 1A, | was not privy to take that short cut, if you like, that indeed the
process could be split into two steps; first one gives notice for an extension within the
one month with the satement of facts and statement of grounds of gpped plus
whatever supporting documents to follow later. | was not advised of this route.

Miss Pau of this office did warn me that when | did submit the gppedl together
with the reasons therefor and the statement of facts and the statement of grounds of
apped it would be up to the board to decide whether my explanation for the

extension of time would be granted.

So, out of being ignorant on the one hand, having read section 1A on the other
hand, and having taken advice from this office within the one month, |

proceeded to prepare my statement of facts, statement of grounds, as well
asto collect supporting documents, part of which now form the basis of this
appeal. | wishtoexplainthistothe board, thatreally what caused the delay was
the preparation of the statement of facts and the preparation of the
satement of ground, which form part of the continuous sentence under

subsection 1A.”

(Transcript pp 9(23) — 11(5))

“Mr LAU: Onelast quedtion. | certainly understand your frugtration having to wait
for two and ahaf years. | dso understand you wer e awar e of the deadline but,
despitethat fact, you actually didn’ t make any move within that one month
statutory period for lodging the goped, until afew months later. What was your
line of thinking &t that time?

MR CHOW: Asl explained earlier on, Mr Lau, within the one month | did cdl this
office, Miss Pau, to seek advice, to say that thisishow | read subsection 1A. | did
not have any illness, so it was pointlesscontemplating that. The preparation of the
statement of facts and the statement of groundswould require evidence and
alot of thought to put them together. In other words, when the statement of facts
and the statement of grounds are ready the appeal itself would be ready and there
was no way that within the remaining one month that | would be able to prepare the
statement of facts and the statement of grounds.

| gppreciate, chairman and board members, that you are dl volunteersand | did not
labour on other pointsand give many, many other reasons. Thefact dso remainsthat
26 July isin the middle of the summer holidays. My family and | were not in Hong
Kong, wewerein England, and | did not return until some two weeks afterwards. |
didn’ t want to make that as an explanation. Even then, a notice for extenson
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together with a copy of the commissoner’ s determingation, tha would be easy
enough, aonelineletter requesting extenson ataching acopy would befine. But, to
prepare the statement of facts and the statement of grounds is a totdly different
gtuation.

Mr Lau, | did take positive action within the one month with the office here. There
was no other way andit was not suggested to methat | could give noticefirgt,
because it was explained to me by Miss Pau that the board would only sit
when the statement of facts and the statement of grounds areready, so you
may as well do your own thing, take your own risk, and let the board decide
when it Ststo consider your lateness and also your appeal.”

(Transcript pp 15(14)-16(15))

Mr CHOW: Yes, by telephone. | do have arecord though. We did in fact speak
twice over the phone within that month. | had been anxiousto get thingsright.

(Transcript p 16(23-24))
(Emphasis added)
Was ther e reasonable cause?

14. The questions posed in the Case dl relate to whether the Board had made an error in
law in nat granting an extension to the appdlant to lodge his goped againg the Commissioner’ s
determination, in view of the aleged advice given by Miss Pau, the misunderstanding on the part of
the gppellant dlegedly caused or not caused by the advice and hisunderstanding of the requirement
for him to file with the notice gpped supporting documentation. It dl boils down to the question
whether there was “ reasonable cause’ shown by the gppdlant to satisfy the Board that he was
prevented by such cause from giving a notice of gpped in accordance with s66(1)(a). The judge
identified the main issue for his decison in para 10 of his judgment, which reads.

“10. Mr Ho Chi Ming who appeared for the applicant (d¢) accepted that essentidly
thereisone ground for congderation by me, namely, whether the gpplicant had
been prevented by ‘ other reasonable cause from giving a notice of gpped.
The reasonable causerelied on wasthe advice alegedly given by Miss Pau and
relied on by the gpplicant. The burden was on the gpplicant to show that he
satisfied the requirement of section 66(1A).”

15. On behdf of the gppellant, Mr Chua SC refers us to a number of decisons and
authorities asto theinterpretation of theword “ prevented” ins66(1A). In Case No. D140/00, 16
IRBRD 29, at p 31, the Board said:
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“3.

Inour view the intent of section 66(1) isto alow ataxpayer one clear month to
congder his options regarding a possible gpped and to formulate his grounds

of appedl, if an apped isdesred.”

In Case No. D176/98, 14 IRBRD 58, at p 60, the Board had the following to say:

“5.

The juridiction of this Board to extend time for lodging of apped is closdy
defined by section 66(1A) of the IRO. This Board must be satisfied thet the
Taxpayer * was prevented by illness or absence from Hong Kong or other
reasonable cause from giving notice of gpped in accordance with subsection
(1)@’ . Inthe Chinese verson of the IRO, the rdlevant phraseis*

(6 " which might connote a lighter burden on the
Taxpayer. AccordingtoRv Tam Yuk Ha [1999] 3 HK C 606 both the English
language text and the Chinese language text of an IRO are equadly authentic. It
is necessary for the Court to consder both texts to see if the two could be
reconciled and, if o, which interpretation best reconciled the difference in the
two texts, having regard to the objects and purposes of the IRO. In the
absence of argument on this point, we are of the view that te principle as
stated by thisBoard in D9/79, IRBRD, vol 1, 354 remains applicable:

‘ Theword “ prevented” ... is opposed to a Situation when an gppellant is able
to give notice but failed to do so. In our view, therefore, neither laches nor
ignorance of on€e' sright or of the steps to be taken is a ground upon which an
extenson may be granted.’ ”

Mr Chuafurther referstoLam Ying Bor Investment Co Ltd v CIR [1979] 1 HKTC
1098, where the court dedt with the meaning of the word “prevented” n s 64(1)(a) of the
Ordinance that relates to extension of time for lodging an objection againgt an assessment, in terms
very smilar to thosein s66(1A). At p 1101, the Full Bench said:

“ They may show that it was s cknesswhich actudly caused thefallure of the company
to object withintime. But they do not show that the company ‘ was prevented’ . And
that iswhat the Ordinance requires. It does not provide that the Commissioner shall
extend thetimeif he be satisfied that by reason of absence, etc., the taxpayer * should
be excused' or something else of smilar nature. It provides that the Commissioner
shdl do soif satidfied that the taxpayer was* prevented’ . ... We make no attempt at
any definition. We merely say that the circumstances of the present case cannot
possibly fal within them.”

When the case reached the Court of Appedl, the court observed, at p 1104:
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“The Full Bench drew a digtinction between circumstances which ‘ prevented’ a
taxpayer from lodging an objection in time ad circumstances which would excuse
him from not lodging an objection in time. Mr Barlow [for the CIR] did argue
(though perhaps not very srongly) for this very drict interpretation of the word
‘ prevent’ , but | think that the nature of the legidation and the provisons of s. 19 of
the Interpretation and Genera Clauses Ordinance require us to give amore libera
interpretation. However, the question ill remains, whether the Commissioner
would beacting unreasonably if hewereto find that the Compary should be excused
for not lodging its objection in time. The Full Bench implicitly decided thet he
would.”

19. Mr Paul Leung, for the respondent, draws our attention to In re Chun Yuet-bun
[1988] 1 HKLR 336, where Sear J, onajudicid review of the Commissioner’ srefusd to accept an
objection to an assessment for its being out of time, did not accept the reasoning of the Court of

Apped inLamYing Bor, observing that it had been overtaken by a number of important decisons
onjudicid review in the House of Lordsin England. Sear Jsaid at p 339G:

“ ... dthough this is an Ordinance which should be congtrued liberdly, the word
‘prevent’ is a ample English word and | see no reason for trying to subgtitute

another.”
20. In my opinion, while a libera interpretation must be given to the word * prevented”
used in s 66(1A), it should best be understood to bear the meaning of the term " inthe

Chineselanguage version of the subsection (referred toin D176/98 cited above). The term means
“unableto”. The choiceof thismeaning not only hasthe advantage of reconciling the versonsinthe
two languages, if any reconciliation is needed, but also provides aless stringent test than the word
“prevent”. On the other hand, “ unable to” imposes a higher threshold than a mere excuse and
would appear to give proper effect to the rigour of time limit imposed by a taxation Satute. The
rationde for the stringent time limit for railsing tax objections and gpped's was described in Case
U175, 87 ATC 1007. Tang Jhad in the judgment under apped cited quite extengvely from that
case. | will thusrefer only to one short passage:

“ It seemsthat the need for taxation revenue to flow in predictable amounts according
to projections as to cash flow have considered to be such that dispute as to the
clamsmade by the community upon individuasfor payment of tax have been treated
as quite unlike any other classes of dipute within the community.”

21. Mr Chua asks usto give a liberd interpretation to the term “ reasonable cause” in' s
66(1A) s0 asto give effect to s 19 of the Interpretation and General Clauses Ordinance, Cap 1,
which provides.
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“ An Ordinance shdl be deemed to be remedia and shdl receive such fair, large and
liberal construction and interpretation aswill best ensure the attainment of the object
of the Ordinance according to its true intent, meaning and spirit.”

22. When | asked Mr Chua how the term “reasonable causs” would he like to be
congtrued, he said hat whether a particular cause was reasonable was to be viewed in the
circumstances of each case. However, he readily accepted that “reasonable cause” could not
possibly be extended to cover unilateral mistakes made by the taxpayer.

23. Reverting to the term “ prevent” in s 66(1A), | consder that the interpretation thet |
attempted in para 20 above has given full effect to s 19 of the Interpretation and Generd Clauses
Ordinance.

Thefacts

24, | now turn to the facts upon which the appellant relies. It has to be noted that the
appellant did not give evidence before the Board; dl the factua grounds he proffered were
contained in hisreply submissons. Thus, the referencein question (e) of the Caseto * the evidence,
whichwasunchalenged, asto the gppdlant’ saleged understanding” does not represent thefact. It
may only be said that the appellant had made a statement in his reply submissions, and he was not
told that the statement was not accepted. But | do not take this point againgt the gppdllant.

25. | have highlighted the important parts of the appdlant’ s Satements asrecorded in the
transcript of the proceedings before the Board, as cited above, for easy reference. Thetotdity of
the advice given by MissPau can be found in the following four passages, dways remembering that
referencesto “ 1A” werein fact to s 66(1)(a):

“ ... mindful of thetimelimit and the severity of thelanguagein the ordinance, | did call
Miss Pau of this offence to seek advice asto what to do and | was reminded of the
section 1A wording.”

“| was reminded by Miss Pau of this office within the one month deadline that the
statement of facts and the statement of grounds of gppeal must be attached to the
granting of the extenson.”

“Miss Pau of this office did warn me that when | did submit the gppedl together with
the reasons therefor and the statement of facts and the statement of grounds of
gpped it would be up to the board to decide whether my explanation for the
extendgon of time would be granted.”

“ ... because it was explained to me by Miss Pau that the board would only st when
the statement of facts and the statement of grounds are ready, so you may aswell do
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your own thing, take your own risk, and et the board decide when it Sts to consder
your lateness and aso your apped.”

26. Mr Chua relies heavily on the last passage which, he submits, gives rise to a clear
implication that the gppellant had to prepare the statement of facts himsdlf. | do not agree. What
Miss Pau was telling the gppellant in that passage was Ssmply that when the statement of facts and
the statement of grounds were ready, the board would St to consder his lateness and his gpped
and decide on thosetwo matters. Indeed, in the passage, Miss Pau warned him of therisk involved
in alaefiling that he had to take.

27. Taking al the above four passages in their entirety, what the gppelant wastdling the
Board was that Miss Pau had talked to him on the telephone twice within the one-month period
following hisrecapt of the Commissone’ sdetermination. Miss Pau reminded him of thetime limit
and wording of s66(1)(a). Sheadvised him that the statement of factsand the statement of grounds
of appeal must be attached for an application for extenson of the time limit, and that the Board
would only St when those were ready and decide when it sat to consder hisdelay and his appedl.
Nowherewas it mentioned by the appellant that Miss Pau advised that the statement of factswas a
document to be prepared by him. The only proper inference to be drawn is thet if that was the
gopdlant’ s understanding or misunderstanding, it was not caused by her advice.

28. Indeed, according to the whole tenor of what the gppellant told the Board, it was his
reading of the continuous sentence of s66(1)(a) that resulted in his misunderstanding. It isobvious
that the appellant was referring to the following wording (as continuous sentence) used to describe
the statement of facts which reads:

“ ... no such notice shal be entertained unlessiit is given in writing to the clerk to the
Board and is accompanied by acopy of the Commissoner’ s written determination
together with a copy of the reasons therefor and of the statement of facts and a
statement of the grounds of appedl.”

29. In my judgment, when s66(1) isread asawhole, whereit has earlier referred to “ the
Commissioner’ s written determination together with the reasons therefor and the statement of

facts’, and the passage cited above refers to a copy of the determination “ together with a copy of
the reasonstherefor and of the stlatement of facts’, it is abundantly clear that the statement of facts
smply meansacopy of the statement of factsreferred to in the determination, and not one that the
taxpayer is required to prepare. To read the provision as requiring the taxpayer to prepare the
gatement of factsis not only an erroneous reading but so an unreasonable one. But even if the
gopdlant should find it difficult to apprehend the precise meaning of “ the statement of facts’, had he
cared to look at the Chinese language verson, which he should if he experienced difficulty, whichis

literdly trandated as* d 0 enclosing the copy Commissoner’ sdetermination together with the copy
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reasonsfor the determination and the copy statement of facts and astatement of grounds of apped”,
there could have been no mistake.

30. It was, therefore, only the gppelant s miseading of the provison or his
misunderstanding of it that had caused his having to prepare the statement of facts himself, which
admittedly was the major delaying factor. All thiswas not caused by or due to the advice of Miss
Pau. Afortiori, hisattempt to find dl supporting documents cannot be said to have been caused by
Miss Pau’ sadvice, which did not refer to “ supporting documents’. Nor can that be caused by his
reading of s66(1) and (1A) sncethereissmply no mention of “ dl supporting documents’ in those
provisons.

31. The appellant seemed to have complained that he was not advised to take the short
cut of filing aone-line gpplication for extension or notice of gpped fird. | must say that thereisno
obligation on Miss Paur s part to give him such an advice. Her referring him to the wording of the
relevant provison and warning him of the time limit and the risksinvolved in the delay was correct
and proper in the circumstances.

32. Thejudgein hisjudgment commented that there was no evidence to show that but for
Miss Pau' s advice the appdlant would have lodged his notice of apped within the statutory time
limit. This must be correct. Indeed, there was no evidence that the gppelant’ s dleged
misundergtanding or understanding was consequent on Miss Pau’ s advice ether.

33. The appdlant admitted to the Board that he was very mindful of the one month
deadline, that he had read very “clearly” subsection 1A [or subsection (1)(8)], and that Miss Pau
hed warned him of “taking your own risk”. The Board dso found him to be a* highly inteligent
professona accountant with considerable experience”, that he was the managing director in the
group of companies and was “ responsible for the allocation and award of share options in respect
of the various divisons of the group”, and that he “ should be familiar with the essentid materids
concerning his own share options’ and “did not need to be in possession of al the documents or
witnesses  statements before he was in a pogition to formulate his grounds of apped” .

34. In dl these circumstances, his aleged misunderstanding that he was required to
prepare the statement of facts (in questions (¢) and (d)) and his dleged understanding that he was
required to produce to the Board al supporting documents and detailed facts to be relied upon
when he lodged the notice of gpped (in question (€)), which must have been caused by his own
reading of the two subsections and other irrdlevant factors, cannot be said to be reasonable. His
aleged ignorance (see Transcript p 10(24)), in my view, did not advance his case ether. The
dleged unreasonable reading of the datutory provisons, his aleged misunderstanding and
understanding, together with his dleged ignorance, even if fully accepted to be the true reasons, in
my judgment, cannot amount to areasonable cause under s66(1A) to make him unableto lodge his
notice of goped within time.
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35. The foundations of al the grounds of gpped rdating to the three questions therefore
fal apart.
36. All thethree questions must be answered in the negative. Thejudgewascorrect in his

negative answers, and the Board did not er in law in any respect when refusing to grant an
extenson of time to the gppe lant.

Conclusion

37. For the reasons given above, | would dismissthe gppea and make an order nisi that
the gppellant pay the costs of this gpped to the respondent, to be taxed if not agreed.

Hon Cheung JA:
38. | agree with the judgment of Woo VP. | would add the following observation.
Error of law

39. An gpped from the Board of Review (* the Board' ) to the High Court must be on the
basisthat an error of law has been committed by the Board: Edwards v Bairstow [1956] AC 14.
Lord Millett in the recent case of Runa Begum v Tower Hamlets LBC [2003] 2 AC 430
reaffirmed that authority. He further summarised the Stuations where a decision may be quashed:

1) Thedecison was based on afinding of fact or inference from the facts which
was perverse or irrationdl.

2) Therewas no evidence to support the decision.

3) Thedecison was made by reference to irrdevant factors.

4)  The decison was made without regard to relevant factors.

Reasonable cause

40. In this case the appelant said that he had a reasonable cause which prevented him
from lodging the notice of gpped within the one month period imposed by section 66(1). Whether
there is areasonable cause will depend on the facts of an individual case. The appellant relied on
the misrepresentation by a gaff in the office of the Board as providing him with the reasonable
cause.

41. If there was indeed amisrepresentation, then clearly it congtituted areasonable cause
which was ardevant factor for the Board' s consderation in deciding whether or not extenson of
time should be granted.
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42. Looking at the matter objectively it isfair to say that the Board had not dedlt with this
aspect of the case. However, whether an apped should bedlowed or not will depend ultimately on
whether the gppellant has established areasonable cause by reason of the misrepresentation. If he
has not, then, irrespective of whether the Board had dedlt with this point or not, it will not assist him
adl.

Unilateral misake

43. In this case based on what the appellant said to be the advice of the staff to him, | do
not agree that he had established any misrepresentation by the staff. The staff had told him what
werethe documents required for the lodging of the apped. These included the statement of facts.
But she never told him that he must prepare this particular document himself.

44, The gppellant clamed that he had read section 66(1)(a) ‘very dearly’ (the reference
in the transcript to section 66(1)(A) must in the context be section 66(1)(a) because the gppellant
had actually read out part of section 66(1)(a)). The earlier part of this subsection expresdy refers
to the transmisson by the Commissoner to the gopdlant of the * Commissone’ s written
determination together with the reasonstherefor and the statement of facts . Thisclearly showsthat
the statement of facts is a document provided by the Commissioner and not the appellant.

45, In this case the determination provided by the Commissoner to the gppellant

congsted of three sections: firgt, * Facts upon which the determination wasarrived &’ , second, * The
Determination’ andthird, * Reasonstherefor’ . All thisfitsthe description of the documents required
to be supplied by the Commissioner to the appellant under section 66(1)(a). Any misunderstanding
on the part of the gppellant that he had to prepare a statement of facts which took him beyond the
one month limit must be a unilateral mistake on his part.  Such a mistake cannot be properly

described as areasonable cause which prevented him from lodging the notice of gpped withintime.
Hence, despite the fact that the Board had not dedlt with this issue, in my view, it had not

overlooked any rdevant factor which might vitiate the decision.

‘ Prevent’

46. If thereisareasonable cause and because of that reason an gppellant does not filethe
notice of gpped within time, then he has satisfied the requirement of section 66(1A). It is not
necessary to put aglossontheword * prevent’ initsinterpretation. 1f an gppellant does not file the
notice of appea within time because of that reasonable cause, then it must be the reasonable cause
which has‘ prevented’ him from complying with the time requirement.

Hon Barma J:

47. | agreewithWoo VP sjudgment, and dso with Cheung JA’ s additiond observation,
and have nothing further to add.



(2005-06) VOLUME 20 INLAND REVENUE BOARD OF REVIEW DECISIONS

(K HWo0) (Peter Cheung) (A Bama)
Vice-Presdent Justice of Appedl Judge of Court of
Firg Instance

Mr Paul H M Leung, ingtructed by the Department of Justice, for the Respondent

Mr Chua Guarn+-hock SC, ingtructed by Messrs Lau Wong Chan, for the Appel lant



