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Introduction
1. On 7 October 1996, the appellant by a provisona sde and purchase agreement

purchased the subject property in this gppeal at $26.6 million, known as House B7, Springfield
Garden, 5-9 Shouson Hill Road West, Hong Kong (“ Springfield B7”). On 9 February 1997, the
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gppellant sold Springfidld B7 by aprovisiona sale and purchase agreement for $37 million. The
sale was completed on 9 May 1997.

2. On 24 December 2001 the Acting Deputy Commissoner of Inland Revenue
determined that the gppellant was ligble to profit tax in respect of the gain he madein the purchase
and sde of Springfield B7.

3. By amgority decison of the Board of Review of Inland Revenue (“ the Board™ ) dated
17 January 2003, the Board dismissed the gppdlant’ s gpped againgt the said Determination. The
present appeal is by way of Case Stated brought by the appellant under section 69 of the Inland
Revenue Ordinance, Cap.112 (“the Ordinance’) againg the decison of the Board. The main

ground of apped isthat the appellant maintained that Springfield B7 was not purchased by way of

trading. Heonly intended House B7 to be his place of resdence at the time when he purchased the
same in October 1996.

Thefinding of facts by the Board

4. Beforel set out the Case Stated, | shal set out herein below further facts of the case
which were elther not disputed by the gppellant or found by the mgority of the Board.

5. After the aforesaid purchase and sale of Springfield B7 and by a letter dated 26 June
1997, theappdlant’ saccountants, one Messrs Paul M.P. Chan & Co. informed the assessor of the
Inland Revenue Department in the tax return for the year of assessment 1996/1997 for the
aopdlant asfollows:

“ For your information, we areingtructed by our client [i.e. the gppdllant] to furnish the
detalls regarding his property transactions during the year as follows.”

6. In the following table, the learned accountants listed out two sections, namely “ trade
nature transactions’ and “ non-trade nature transactions’. Three properties were stated under the
former category and Springfield B7 was one of them.

7. The other two transactions involved House No.114, Cedar House [sic] whichisin
Red Hill Peninsula (* Cedar Drive 114”) and Hat A2, 2/F and Carpark No.27, Tower |, Broom
Garden, 1 Broom Road, Hong Kong. (The gppellant gpparently later said this Broom Garden flat
wasoriginaly purchased for hismother-in-law and therefore not a trade nature transaction but this
IS not a subject matter of this gpped.)

8. The next thing that happened, as surdly as night follows day, was on 10 September
1998, the Inland Revenue issued an assessment againgt the appellant in respect of, inter alia, the
profits arisng from his sde of Springfidd BY.
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9. By afurther |etter dated 9 October 1997, MessrsPaul P.M. Chan & Co. objected to
that assessment only on the basisthat the sale was completed on 9 May 1997 and thus the profit of
this transaction should be included in the following year, i.e. “1997/1998 assessment”. Nothing
was said that thesubject property should not be a* trade nature transaction” or that they had made
amigake to include the same under this category.

The appdlant’ scase
10. However, the gppdlant’ scaseinrdation to Springfidd B7 now isbadcdly asfollows:

(1) The gppdlant came to Hong Kong from the Mainland in 1979. He is an
accomplished musician heavily involved in the production of musica works for
children. Thegppelant got married on 2 December 1988. They have two sons.
the first son was bornin July 1992 and the second onein February 1996. He
wanted his sons to sudy a the Singgpore International School in Nam Long
Shan Road and therefore he looked for premises in the vicinity. His elder son
was about four or five yearsold in 1996/1997 and the younger was one to two
yearsold. In other words, he was trying to improve the living conditionsfor his
family snce 1995. The appdlant had actudly sold his place of resdence there
and then in Taikooshing on 18 September 1996.

(2) The gppdlant and his wife have aso been heavily involved in the trading of
landed properties in Hong Kong and as such controlled a large number of
private limited companies for such purposes. (The Board had listed out 12 of
them in its decison.) The gppdlant and those companies under his control
bought and sold a large number of properties during the height of the property
market. Some of their transactions pertaining to properties in the southern part
of the Hong Kong Idand for the period between April 1996 to February 1998
were st out in the mgority decison.

(3) Priortothe purchase of Springfidld B7, the gppellant had bought Springfield B3.
However, the mgority of the houses in Springfield Garden had swimming pool
outsde the sitting room and he was afraid that the pool would be dangerousto
his younger son.

(5) Subsequently, he bought Springfield B7 because it had no svimming pool. But
he said he had not taken any fungshui advice there and then.

(6) Later,oneMr Leung TzeHang, the onewho controlled the company Megaford
(being the origind vendor of Springfield B7), told him that the layout of
Soringfidd B7 would bring extramarita affar to maesliving in that house.



INLAND REVENUE BOARD OF REVIEW DECISIONS

(7) Hethen consulted twofungshui experts, namdy Mr Chiang Man Ching and Mr
Sze Ma Cheung On. Both of them said that the fungshui of Springfield B7
would not be good to his marriage and his career. As he redly cared for his
marital relaionship, he therefore decided to sdll the house.

11. In short, as aforesaid, the gppellant’ s case was that he did not purchase Springfield
B7 for the purpose of trading but for his own residence. However he sold it because thishouse, as
he was so advised, would have bad fungshui on his marriage.

12. Theappdlant cdled Mr Sze Mato testify beforethe Board. Mr Sze Ma said that he
was consulted by the gppellant in relation to the names of histwo sons. Hewas dso invited by the
appdlant to view the fungshui of Springfied B7.

13. Theappdlant o called hisestate agent one Mr Wong Ying Yiutotestify. Mr Wong
sad that he learned from the market that the gppd lant was looking for aresidence for himsdlf, and
the gppellant told him that he was looking for premises smilar to units in Springfiedd Garden but
without any swimming pool. Since there was no swimming pool in Springfield B7, the appdlant
bought it.

The majority decison of the Board

14. The mgority ruled that the June 1997 letter of classfication of the appdlant’ s
accountants is an important piece of evidence. It was written shortly after the materid events and
pursuant to the gppellant’ singtructions. Asaresult of thisletter, the Revenue assessed a subgtantia
profit arisng from the diposal of Springfield B7.

15. Although the mg ority accepted the gppdlant’ s professed affection for hiswifeand his
children, the mgority aso took the view that the gppellant would put commercid gain before
provison of asettled home for hisfamily members. Hisintention in relation to each property was
flexible. Each property would be available for sdleif the price wasright.

16. The mgority did not find Mr Wong Ying Yiu, the gppellant’ s etate agent, to be a
credible witness.

17. The mgority did not regard the fact that the gppellant wanted to reside near to
Singapore Internationd School as a srong indicator of the gppellant’ s intention to acquire
Springfield B7 as hisresidence.

18. The mgority did not accept the gppdlant’ s evidence that he assumed the advice of
Mr Chiang Man Ching in relation to Cedar Drive 114 was applicable to Springfield B7.
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19. In respect of Mr Sze Ma s evidence, the mgority ruled that the gppellant merely had
acasual encounter with himand he only offered general commentsin relation to Springfield B7. In
fact, Mr Sze Mawas not even paid for his advice.

20. By reason of the aforesaid meatters, the mgority was satisfied that the gppellant did
trade in rdlaion to Springfield B7.

Thelegal position in this appeal

21. The legd position of the present apped before me is not a subject matter of serious
dispute or argument between the partiesexcept that Mr Dennis Law, counsd for the gppellant, lso
relied on a so-cdled Pyramid Principle which | shdl ded with immediately after this section.

22. This apped is by way of Case Stated pursuant to section 69(1) of the Ordinance
which providesthat:

“(1) Thedecison of the Board shdl be find:

Provided that ether the gppdlant or the Commissoner may make an
application requiring the Board to state a case on a question of law for the
opinion of the Court of Firgt Ingtance. ...”

Thus, thisisnot arehearing and Order 55 of the Rules of High Court (in respect of “ Appedls to the
High Court from Court, Tribuna or Person”) does not apply to an apped by way of Case Stated
from the Board (see Order 55, rule 1(2)(a)). Thisisin stark contrast to an apped from a master
which is by way of rehearing.

23. In other words, the appedl is limited by the statutory provision creeting the right to
apped to pointsof law and the provisonsof Order 55, rule 3(1) will have no gpplication asdecided
in the case of Green v. Minister of Housing and Local Government [1967] 2 QB 606 at
615C-616B.

24, Accordingly, this court’ s jurisdiction to review the Board' s decison pursuant to
section69(1) of the Ordinanceislimited to questions of law arising from the primary factsfound by
aBoard of Review asdecided inthe case of Kaifull Investments Ltd v. Commissioner of Inland
Revenue 5 HKTC 598 at 626, paragraph 13.

25. Lord Raddliffe explained the postionin Edwards (Inspector of Taxes) v. Bairstow
[1956] AC 14 at 36 (whichwasaso quoted in Kaifull at 626-7, paragraph 14 thereof) asfollows:.

“When the case comes before the court it is its duty to examine the determination
having regard to its knowledge of the relevant law(:]
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[1] If the case contains anything ex facie which isbad law and which bears upon
the determination, it is, obvioudy, erroneous in point of law.

[2] But, without any such misconception gppearing ex facie, it may be tha the
facts found are such that no person acting judicialy and properly instructed as
to the relevant law could have come to the determination under appedl.

In those circumstances, too, the court must intervene. 1t has no option but to assume
that there has been some misconception of the law and that this has been responsible
for the determination. So there, too, there has been error in point of law. | do not
think that it much matters whether

[a] thisdate of affairsisdescribed as onein which there is no evidence to support
the determination or

[b] as one in which the evidence is inconsstent with and contradictory of the
determination, or

[c] as one in which the true and only reasonable concluson contradicts the
determination.

Rightly understood, each phrase propounds the same test.

For my part, | prefer the last of the three [i.e. (¢)], Snce | think that it is rather
mideading to speek of there being no evidence to support a concluson when in
cases such asthese many of the facts are likely to be neutrd in themsalves, and only
to taketheir colour from the combination of circumstancesin which they arefound to
occur.” [ Paragraphing supplied]

26. Thusin thisgpped, the guiding principle is whether the sate of affairsisoneinwhich
the true and only reasonable conclusion contradictsthe determination of the mgority decison of the
Board. Before | goply thislegd principle to this gpped, | would like to dispose of the gppdlant’ s
submission on aso-caled pyramid “ principle” fird.

The Pyramid “ Principle’?

27. Much time had been spent in this gpped in counsd’ s argument for the gppellant by
relying on what counsd caled the Pyramid Principle as found in the judgment of Barnett Jin the
case of Commissioner of Inland Revenue v. Inland Revenue Board of Review & Another
[1986] 2 HKLR 40 at page 57. InthisCIR s case, Barnett Jsad:
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“The decison of a Board of Review is like a pyramid. At its base is a number of
blocks congisting of primary factsfound by the Board upon evidence presented toit.
Above these is another line of blocks, consgting of inferences drawn from the
primary facts. At the gpex of the structure lies the Board' s final concluson based
upon the primary facts and inferences.

The find concluson may be atacked in three principd ways. First, it can be
impugned upon the basis thet the Board has misdirected itsdlf, for example, upon the
burden of proof, or by misnterpretation of a statute. Second, an inference or
inferences or the fina concluson may be attacked upon the basis that the primary
facts do not admit of an inference drawn from them, or that the primary facts or
inferences, or a combination, do not admit of the final concluson. Third, one or
more findings of primary fact may be attacked upon the basis that there was no
evidence upon which they could befound. Alternatively, it may be contended that
the Board should have made findings of other rdevant facts. If the applicant is
successful in digplacing any of the blocksbelow thefina conclusion or issuccessful in
inserting additiona blocks of fact, the dructure may be so distorted that the find

conclusion must topple and will be set asde by the court.” [ Emphasis added)]

28. | am afraid the Pyramidanal ogy of Barnett Jwas just an analogy drawn by him asan
illugtration of the application of Lord Raddiffe’ s principles which he has so closdly followed. But
this has been used by counsd for the gppellant as a Pyramid Principle and in some cases even
metamorphosised into afertile ground for germinating attacks againgt the Inland Revenue Board of
Review under the disguise of a Case Stated. In other words, for some of the caseslike the present
one, counsd for an gppellant, by using the Pyramid Principle, would develop an argument which is
basicdly an argument againg thefactud findingsof the Board. Thisisunacceptable asan gpped on
Case Stated is redtricted to a point of law only.

29. In order to understand the andogy as stated by Barnett J, one would have to look at
the actua ratio decidendi of that case and in turn the facts thereof. Inthat CIR s case, the court
was faced with the refusa by the Board of Review to state a case since they considered that the
request of the Commissioner was a request on the Board to state the case for the opinion of the
High Court basicdly asto whether the proper conclusion on the sum received by the gppellant was
profits chargesble to tax in accordance with section 14 of the Ordinance. The Board obviousy
found as a matter of fact that that was profits so chargeable.

30. Understandably, the Board refused to state the case and the Commissioner, by way
of judicid review, applied before Barnett J for an order of mandamus directing the Board to State
acase. However, Barnett J agreed with the Board’ s decison.

3L It was in the judgment of Barnett Jthat an gpplicant for a Case Stated had to identify
aquestion of law which it was proper for the High Court to consder. However, the Board had
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power to scrutinisethe question of law to ensurethat it was onewhichit was proper for the court to
consder. If not, it might declineto statethe case. Onthefactsof thosefindings made by the Board,
Barnett Jwas satisfied that the Board was entirdy entitled to make such findings and there was no
point of law involved in the attack of the Commissioner againg such findings. The gpplication was
therefore dismissed.

32. As | have sad, the judgment contained detail discusson as to what legd principle
should befollowed on a Case Stated and the well-known passage in Lord Raddliffe s judgment as
aforesaid was congastently followed.

33. It was only at the end of the long judgment that Barnett J, probably by way of obiter
dictum, made an analogy with the well-known man-made structure called the pyramid which was
built nearly 4,500 years ago at Gizeh (Khufu — 2,530 B.C., Khafre— 2,500 B.C. and Menkure —
2,460 B.C.).

34. However this notion, to my mind, is quite difficult to apply in an gpped on a Case
Stated under the Ordinance.
35. Inthefirg place, thisso cdled Pyramid Principleisjust an anaogy. On gpplication, as

| havesaid, it will become an unduly fertile ground for counsd to devel op an argument asto whether
ceatain “blocks’ are necessary basic facts without whiich the pyramid would topple or what
“blocks’ are unnecessary without which the pyramid would not topple. Consequently an apped on
Case Stated will become an appedl on facts alone.

36. Whether a pyramid will or will not topple is basicdly an architecturd question to be
answered by civil engineers. Afterdl, the pyramid structure is one of the most stable forms of
dructure invented by mankind. It is by no coincidence that this structure had been the talest
dructure built by mankind for a few thousand years. However, modern architecture has aready
invented the inverted pyramid structure and thus it has changed the whole concept of stable
dructure in the form of apyramid. One example of an inverted pyramid structure is our Coliseum
in Hunghom. In any event, even up till now no one actudly knows for sure how the pyramid was
built in thefirg place.

37. For my part, | would say that those principles as stated by Lord Raddiffe are
aufficient enough to dispose of an gpped on Case Stated as the one now before the court. Here, |
just ask and answer this question: whether the state of affar is one in which the true and only
reasonable concluson contradicts the determination of the Board. If not, the gpped must be
dismisd.

Answersto questions cited in this case

38. Thefollowing are the questions raised by the Board and my answersthereto, namely:
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Question (a): Whether the mgority erred in law in ataching weight to the two
letters of Messrs Paul M.P. Chan & Co.?

Answer: No.

Question (b): Whether the mgority erred inlaw in failing to afford due weights
to the evidence of Mr Sze Maand Mr Wong?

Answer: No.

Question (c): Inthelight of theanswersto questions (a) and (b), and in thelight
of the other facts as found by the Board, whether the mgority
erred in law in holding that the appelant failed to discharge his
onus under section 68(4) of the Ordinance?

Answer: Surely not as answers to (&) and (b) are both answered in the
negetive.
39. The three questions and my short answersthereto were only stated at the back of this

judgment. Thisisddiberate. To my mind, theonly “ criticiam” of the Board isthat it wastoo lenient
in citing a case in which there was basically no questiors of law. In my view, the Board should
adopt what the Board of Review did intheCIR s case above and refused to state acase since there
was no question of law involved at al. However, | do sympathise with the Board herein because
the gppdlant was unrepresented at that time and there was a dissenting voice in the Board.

40. Mr Law for the gppdlant sarted off with amild criticiam of the Board by submitting
thet it was an unusud way of citing a case without ating the primary findings of facts, the
concluson of the mgority thereon, the applicable law in respect thereof, and the final conclusion of
the mgority decison. However, this criticiam is actudly indicative of the difficulty faced by the
Board since there was in effect no question of law involved in the Board' s congderation of the
primary factsin respect of the two letters of the appellant’ saccountants and the question of weights
they should or should not attach to the evidence of Mr Sze Maand Mr Wong.

41. Theonly question of law in respect of their finding of factsiswhether the Sate of affair
as found by the Board is one in which the true and only reasonable concluson contradicts the
mgority decision of the Board. Once the Board have reached its conclusion that one could not
possibly say that the true and only reasonable conclusion would contradict the mgority decision,
there is no question of law involved.
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42. Intheend | cannot possibly say that those * facts found are such that no person acting
judicidly and properly indtructed asto the relevant law could have come to the determination under
goped”. That will be sufficient to dispose of the appedl.

Conclusion

43. For the aforesaid reasons, | have dismissed the apped on the very day of the hearing
of the same with costs to the respondent.

(D. Yam)
Judge of the Court of First Instance,
High Court

Mr Dennis Law, ingtructed by Messr's K.W. Ng & Co., for the Appellant

Mr Vdentine Yim, on fiat, for the Secretary for Jugtice, for the Respondent



