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1 This case involves a familiar issue aidng in nove crcumdances. The issue is the
familiar one of whether profits accrued from aHong Kong source. But those profits were earned
in the following novel circumdances. Premises were being built outsde Hong Kong. A Hong
Kong company underwrote the pre-sde of the premisesfor at least a certain amount by acertain
date. Thiscompany would beliableto the developer for any shortfal but entitled to any excess. It
undertook the marketing in Hong Kong of the premises.  And it asks the Court to treat this
underwriting arrangement as not materidly different for tax purposes from apurchase and resde by
it of the premises.

2. Our law contemplates that the profits from atrade, profession or business carried on
in Hong Kong may accrue from ether a Hong Kong source (and be taxable here) or from a
norn-Hong Kong source (and not be taxable here). For acharge to Hong Kong profits tax to arise,
itisnot enough that there are profits from atrade, professon or business carried on in Hong Kong.
It isaso necessary that the profits arose in or were derived from Hong Kong. Thisisthe effect of
the legidation on Hong Kong profits tax. Such tax is chargeable under Part IV of the Inland
Revenue Ordinance, Cap. 112. The generd charging provison iss.14, which reads.

“ (1) Subject to the provisons of this Ordinance, profits tax shal be charged for
each year of assessment at the standard rate on every person carrying on a
trade, profession or businessin Hong Kong in respect of his assessable profits
arigngin or derived from Hong Kong for that year from such trade, profession
or busness (excdluding profits arising from the sde of capitd assets) as
ascertained in accordance with this Part.

(2) Inthecaseof -

(& acorporation; and

(b) acorporation (“relevant corporation’) to which ashare of the assessable
profitsof apartnership isapportioned under section 22A and is charged
in the partnership name under section 22,

profitstax shal be charged on the assessable profits of that corporation, or on that
share of the assessable profits of that relevant corporation, as the case may be, a
the rate specified in Schedule 8.”

3. In CIR v Hong Kong & Whampoa Dock Co. Ltd (1960) 1 HKTC 85 the Full

Court regarded the phrases “aigng in” and “derived from” as synonymous. Butin CIR v Hang
Seng Bank Ltd (1989) 2 HKTC 614 Clough JA said (at p640) that “derived fronT has “a
broader meaning importing the concept of immediate or mediate origin or source’, and O’ Connor
Jsad (at p.652) that “derived fron” has a “wider” meaning than “aidng in’. Cons VP (as Sir
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Derek Cons NPJthen was) abstained from going into what (if any) difference there is between the
two phrases.

4. This abstention was vindicated when the case reached the Privy Council (as CIR v
Hang Seng Bank Ltd [1991] 1 AC 306). Ddivering their Lordships advice, Lord Bridge of
Harwich said (at p.322 F-G) that “[w]hilst it may be thet there is some margind difference in the
shades of meaning conveyed by the two phrases, their Lordships do not accept thet it can possibly
be sufficient to bear the weight sought to be put upon it in distinguishing” the Privy Council’s
decisonin Commissioner of Income Tax, Bombay Presidency and Aden v Chunilal B Mehta
of Bombay (1938) L.R. 65 Ind. App. 332. The dtuation in the present caseisthe samein that it
doesnot call for adecison onwhat (if any) difference there is between the phrases “arisng in” and
“derived fronT” asused in s.14. Itisnot suggested that the result in the present case could turn on
any such difference.

Assessment/obj ection/deter mination/appeals below

5. The Taxpayer isacompany incorporated under the laws of Hong Kong. Itisnow in
members voluntary winding-up. For the four years of assessment 1992/93-1995/96 it was
assessed to profitstax in the tota sum of $6,860,124 on the profitsin question (“the Profits’). It
objected to this assessment, contending that the Profits had arisen in or were derived from the
Mainland rather than Hong Kong. If so, the Profits would not be taxable here. Upon considering
thisobjection, the Commissioner did not agreewith it. Hetook the view that the Profits had indeed
arisen in or were derived from Hong Kong. So he determined that the Profits are taxable here.

6. Dissatigfied with the Commissioner’ s determination, the Taxpayer gppeded againgt it
tothe Board of Review which, by a2:1 mgority, accepted the Taxpayer’ s contention and alowed
itsgppedl. A successful gpped by the Commissioner from the Board of Review to Deputy Judge
Fung gtting in the Court of First Instance of the High Court (which | will refer to smply asthe High
Court) followed. Andthiswasinturn followed by an unsuccessful gpped by the Taxpayer from the
High Court to the Court of Apped (Cheung and Ma JJA and Seagroatt J). Now, by leave of the
Court of Apped, the Taxpayer appealsto us.

Sour ce of profits. broad guiding principle/no universal judge-made test

7. What was the source of the Profits? The circumstances in which the source of profits
haveto be determined are often complicated if not contrived. And | agree with the learned authors
of Halkyard, VanderWolk and Chow: Hong Kong Tax Law, Cases and Materials, 39 ed.
(2001) who observe (at p.69) that “sourceis an easy concept to understand, but difficult to apply
inpractice’. If | may say 0, their valuable book lessensthat difficulty. One of the casesthey cite
isNathan v Federal Commissioner of Taxation (1918) 25 CLR 183. Ddivering the judgment
of the High Court of Austrdiain that case, Isaacs CJsaid (at p.190) that “the ascertainment of the
actud sourceof agivenincomeisapractica, hard matter of fact”. Thereis Privy Council authority
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which conforms with that. Delivering the advice of the Privy Coundil in Liquidator, Rhodesia
Metals Ltd v Commissioner of Taxes [1940] AC 774 at p.789, Lord Atkin said:

“Ther Lordshipsinclineto theview quoted with approva from Mr Ingram swork on
South African Income Tax Law by de Villiers Jin his dissenting judgment: ‘ source
means not alega concept, but something which a practica man would regard as a
red source of income’, ‘the ascertaining of the actud source is a practica hard
matter of fact’.”

INnCIRv Orion Caribbean Ltd[1997] HKLRD 924, the Privy Council’ s last decision on our s.14,
Lord Nolan, delivering their Lordship’ s advice, cited (at p.931F) that statement by Lord Atkin.

8. Theword*“hard” isnot used in those cases to connote difficulty (athough questionsas
to source can sometimes be difficult). It isused to mean hard-nosed in that expression' s sense of

being redidic. This is brought out in another decison of the High Court of Audrdia, namely

Federal Commissioner of Taxation v Mitchum (1965) 113 CLR 401 where Barwick CJ said
(at p.407) the matter of sourceis “judged as one of practica redity’.

9. Judging the matter of source as one of practica redity does not involve disregarding
the accurate lega analysis of transactions. The decision of the High Court of Audrdiain Esquire
NomineesLtd v Federal Commissioner of Taxation (1971-73) 129 CLR 177 was a successful

apped from GibbsJ (later Gibbs CJ) stting on hisown. Mr Robert Kotewall SC for the Taxpayer
drew our attention to Gibbs J s statement at p.192 that the matter of source “is to be decided in

accordance with the practicd redities of the Stuation without giving undue weight to matters of

form’. But, asMr Kotewdl readily accepted when | so suggested, one hasto turn to the next page
to gain a proper gppreciation of what Gibbs J had in mind when he said that. At p.193 Gibbs J
expressed his agreement with what another member of the High Court of Audtrdia, Rich J, sadin
Tariff Reinsurances Ltd v Commissioner of Taxes(Victoria) (1938) 59 CLR 194 at p.208 and
repeated in Federal Commissioner of Taxation v United Aircraft Corporation (1943-44) 68
CLR 525 & p. 538, which isthis:

“We are frequently told, on the authority of judgments of this court, that such a
questionis‘ahard, practica matter of fact’. This means, | suppose, that every case
must be decided on its own circumstances, and that screens, pretexts, devices and
other unredities, however fair may be the lega gppearance which on first Sght they
bear, are not to stand in the way of the court charged with the duty of deciding these
questions. Buit it does not mean that the question isonefor ajury or that it isonefor
economigts set free to disregard every legd relation and penetrate into the recesses
of the causation of financid results, nor does it mean that the court is to trest
contracts, agreements and other acts, maiters and thingsexisting inthelaw ashaving
no sgnificance.”
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10. It is, | think, appropriate to round off this aspect of the discusson by reverting to
Nathan's case, and noting how Isaacs CJ introduced his famous statement, quoted above, that
“the ascertainment of the actud source of agivenincomeisapractica, hard matter of fact”. Asone
sees at pp.189-190, he introduced that statement by pointing out that “[I]ega concepts mug, of
course, enter into the question when we have to consder to whom a given source belongs’.

11. The ascertainment of the source of a profit is not hindered by technica rules, but is
helped by the broad guiding principle that one looks to see what the taxpayer has done to earn the
profit and where he has doneit. Thisemergesfrom two oft-cited decisons of the Privy Council on
our s.14, namely CIR v Hang Seng Bank [1991] 1 AC 306 and CIR v HK-TVB International
Ltd[1992] 2 AC 307. Although s.14 has since been amended, the amendments do not affect the
broad guiding principle which those two decisons combine to lay down. Delivering the advice in
the Hang Seng Bank case, Lord Bridge of Harwich said (at p.323A) that “[t]he broad guiding
principle, attested by many authorities, isthat one looks to see what the taxpayer has doneto earn
theprofit”. Andddivering the advicein the HK-TVB case, Lord Jauncey of Tullichettle expanded
Lord Bridge's statement by adding (at p.407C) that one also looks at “where [the taxpayer] has
doneit”. Inthe Orion Caribbean case Lord Nolan emphasised (at p.931F) that “[nJo Smple,
sngle, legd test can be employed” when ascertaining the source of a profit.

12. Although very useful in many cases including the present one, the Hang Seng
Bank/HK-TVB broad guiding principleis not meant to be auniversal test for ascertaining the source
of aprofit. Nor would trying to formulate such atest be wise. It is no exaggeration to describe
formulating such atest as*probably animpossibletask”. We have seen it twice so described in the
Appdlate Divison of the Supreme Court of South Africa- by Watermeyer CJin CIR v Lever
Brothers & Unilever Ltd(1946) 14 SATC 1 at p.13 and then by Centlivres CJin CIR v Epstein
1954 (3) SA 689 at p.698 C. The Stuationsin which the source of a profit has to be ascertained
are too many and varied for a universd judge-made test. Apart from the words of the statute
themsdves, the only congtant is the need to grasp the redlity of each case, focusing on effective
causes without being distracted by antecedent or incidental matters.

Primary factsfound by Board of Review

13. Turning to what the Taxpayer has done to earn the Profits and where it has done it,
one comes to an underwriting arrangement of an unusud nature.  When people hear the word
“underwriting” they automaticdly think of things like insurance or a public share offer. This
underwriting arrangement did not involve anything of that kind.

14. The Taxpayer’'s printed case contains a reference to the statement in Jefferson P
VanderWolk, Determining the Locality of Profits after the Hang Seng Bank Case (1992) 22
HKLJ48 at p.57 that “[w]here the economic source of aprofit isthe making of acontract, asinthe
case of an underwriting profit of aninsurance company, the source of the profit islocated where the
contract isentered into by thetaxpayer.” For thisproposition, thelearned author of thisarticle cites
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the Tariff Reinsurances case. There the profitsin question were those of an English reinsurance
company under atreaty of reinsurance entered into in London. Pursuant to this treaty the English
relnsurance company reinsured a Victorian insurance company in respect of two-thirds of itsrisks
to which the treaty applied. And it received two-thirds of the gross premiums received by the
Victorian insurance company less certain deductions. Their Honours held that those profits were
not profits earned in or derived from Victoria As will be seen, the Stuation in the present case
bears no resemblance to the Stuation in that case.

15. The primary facts found by the Board of Review may be summarised as follows.

16. On 2 May 1991 the Taxpayer was incorporated in Hong Kong for the purpose of
entering into an underwriting arrangement with aMainland devel oper by the name of South House
Property Industry Co. Ltd (“the Developer”). This underwriting arrangement came to be
embodied in a contract in Chinese sgned by the Taxpayer and the Developer in the Mainland city
of Guangzhou on 22 November 1991. At that time the Developer was in the course of developing
astein Guangzhou at 50 Tao Jn Lu by the erection thereon of a high-rise building complex named
Regent House. Regent House was not completed until late 1994, but unitsinit wereto be pre-sold.

17. The underwriting arrangement between the Taxpayer and the Developer related to
the pre-sdeof 122 flatsin Regent House and 10 car parking spacesthere. | will refer to these 122
flats and 10 car parking spaces as “the Property”. Putting it Smply, the Taxpayer underwrote the
pre-sde of the Property by 30 June 1992 for atotal sum of not less than $84,314,015. Thefigure
of $34,314,015 isdescribed in the contract between the Taxpayer and the Devel oper as “thetotd

underwriting vaue of the Property” based on $6,877.1627 per square metre of construction area.
The Taxpayer had to pay the Developer any shortfal but was entitled to any excess. In the result
there was a cons derable excess, and the Profits represent the net gain to the Taxpayer from such
excess during the years of assessment 1992/93-1995/96.

18. Reverting to 1991 and continuing the story from then, it is time to introduce another
company incorporated in Hong Kong, namely Canada Land Limited (“Canada Land”). The units
comprising the Property were marketed in Hong Kong by the Taxpayer through Canada Land
which, by aletter dated 23 November 1991, the Taxpayer had appointed its exclusive agent for the
purpose. Those units were marketed and sold in Hong Kong from December 1991 to March
1992. In December 1993 Canada L and was appointed the project manager for the Regent House
development. On 1 January 1994 Canada Land acquired control of the Taxpayer.

19. All but two of the purchasers of unitsin the Property were Hong Kong residents who
paidin Hong Kong dollars. Apart from the instalments paid upon the sgning of formal agreements
for sde and purchase in Guangzhou, al the payments were made in Hong Kong.  All of these
purchases were effected by way of provisona sale and purchase agreements entered into in Hong
Kong between the purchasers and the Devel oper asthe vendor acting through CanadaLand. The
Board of Review rightly regarded these provisiona sale and purchase agreementsaslegdly binding,
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as such agreements normaly arein Hong Kong. So the sales were effected in Hong Kong before
formal sale and purchase agreements were later executed in Guangzhou.

Reasoning of the majority in the Board of Review

20. The mgority in the Board of Review concluded that the Profits arose in or were
derived from the Mainland because that is where the Taxpayer assumed the risk to it under its
underwriting arrangement with the Developer.  They disclosed that they had come to this
concluson “only after much agony”. And they indicated that if they “were to shift [their] focus[to]
the place where the profits materidized (rather than the place of assumption of risk)”, they would
then conclude ingtead that the Profits arose in or were derived from Hong Kong.

Questions stated by the Board of Review

21. Two questionswere stated by the Board of Review for the opinion of the High Court.
These questions are formulated thus in the case stated by the Board of Review:

“Whether, having regard to dl the facts asfound by the Board of Review, and on the
true congtruction of Cap. 112 in particular s.14 thereof, the mgority of the Board of
Review:

(@ was correct in law in holding that the profits of the Taxpayer arose in and

derived from the assumption of an underwritten risk which was outsde Hong
Kong; and

(b) ered in law in concluding that the more potent factor to give weight to in
deciding the source of the Taxpayer’s profits was the assumption of risk in
China and not the marketing and sales activities (including the receipt of
purchase price) by the Taxpayer in Hong Kong.”

Answer s given by the courts below

22. All thelearned judges in the courts below answered the first question “No” and the
second question “Yes'.

Reasoning of the courts below
23. Deputy Judge Fung said:

“The mgority clearly recognized that the assumption of the risk in Guangzhou
materidized into pofits only because of the marketing activities in Hong Kong.
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Having so recognized the causa connection, the only reasonable conclusion is that
the profit of underwriting arose in or derived from those activities in Hong Kong.”

24, Giving thefird judgment in the Court of Apped, Cheung JA said that “[i]t was the
operation of thetaxpayer in Hong Kong which generated the profits’. He obvioudy viewed that as
the true and only reasonable concluson. And that view, if right, would of itsdf - on the basis
famoudy explained by Lord Raddiffe in Edwards v Bairstow [1956] AC 14 at p.36 (of which |
will say morein due course) - dictate the assumption that the conclusion reached by the mgority in
the Board of Review resulted from an error of law.

25. Asit happens, however, Cheung JA felt able to specify the error made by the mgjority
in the Board of Review. Asto that, he said:

“ By relying on the underwriting contract and holding that the promotion and saledone
by the taxpayer were irrdevant (the words they used were ‘not directly rdevant’),
they had not redlly considered what the taxpayer had done and where it had done it
to generate the profits. Thereisaclear error of law. In other words they had not
goplied the guiding principle a al.”

26. The reasoning of Ma JA (as the present Chief Judge of the High Court then was) is
amilar dthough not identicd to that of Cheung JA. Ma JA said:

“In my view, dthough the mgority decison did refer to both the Hang Seng Bank
and TVB cases, the applicable principleswere not applied or if they were, they were
wrongly applied. The mgority' s focus was on the Underwriting Agreement having
been made in Guangzhou and on andlysis, the view taken by the mgority wasSmply
that without the Agreement, no profits would have been made. Ye, as the
authorities demondtrate, thisis not the criterion. The mere making of an agreement
does not mean that this is the relevant activity carried out by the taxpayer that has
earned the profits.  Admittedly, it provides the opportunity for the profit to be
made ..., but it is not (or not necessarily) the activity that earns the profits.”

27. Having said that as to the non-gpplication or misgpplication of the Hang Seng
Bank/HK-TVB broad guiding principle, MaJA sad that “[a]lternatively, the mgority of the Board
of Review took aview of thefactsthat cannot reasonably be supported.” And hecited thedecision
of the Privy Council in Richfield International Land and Investment Co. Ltd v CIR [1989] STC
820 at p.824 f-h. There Lord Jauncey referred, in regard to gppdlate intervention in an appeal on
law only, to Lord Brightman's speech in Furniss v Dawson [1984] AC 474 and to the advice of
the Privy Council ddivered by Lord Oliver of Aylmerton in Lim Foo Yong Sdn Bhd v
Comptroller-General of Inland Revenue [1986] STC 255.
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28. The effect of what Lord Brightman saidin Furnissv Dawson at pp.527-528 isthat (i)
in an gppedl on law only the gppellate court cannot subgtitute its own preferred inference for that
drawn by the fact-finding tribund if the primary factsjudtify dternaiveinferencesof fact, but that (i)
the appdlate court can and should interfere with an inference of fact drawn by the fact-finding
tribund which cannot be judtified by the primary facts. InLim'’s case, Lord Oliver said (at p.259)
that "it is not for an gppelate tribuna to subgtitute for the findings of the Specid Commissoners
what it thinks it would have found had it been hearing the origind gpped but to see whether there
was before the commissioners evidence on which they could properly and reasonably reach the
concluson that they did reach and whether, having regard to the factsfound, their conclusonswere
conggent and intelligible”

29. Seagroatt J agreed with Cheung and Ma JJA, and added that the nature of the
Taxpayer’ s businessin Hong Kong in reation to the Property is “the straightforward common and
garden one of property sde or estate agency [and that the] profitsfrom that busnessarosein Hong
Kong.”

30. Themgority in the Board of review did form a view as to what the Taxpayer had
done to earn the Profits and where the Taxpayer had doneit. So | do not think that it can be said
that they haveignored the Hang Seng Bank/HK -TVB broad guiding principle. But that isof course
not the end of the matter.

Basis of intervention in an appeal on law only

31. Appeds from the Board of Review to the courts lie only on questions of law. But
intervention in an goped on law only is not confined to ingancesin which it is gpparent on the face
of therecord that the determination apped ed against resulted from aspecificaly identifiable error of
law. Just because thereisno appeal on facts, it does not mean that the gppellate court is precluded
from detecting and correcting errors of law buried beneath conclusons ostensibly of fact.
Sometimes, asLord Raddliffe put itin Edwards v Bairstow at p.36, “the true and only reasonable
conclusion contradicts’ the determination appesled againgt. If S0, the appdllate court will assume
that the determination resulted from an error of law. And that opens the way for the gppellate court
to intervene on the ground of an error of law.

32. Mr John Griffiths SC for the Commissioner placed reliance on - dthough not solely on
- what Lord Millett saidin hisspeechin Runa Begumyv Tower Hamlets LBC [2003] 2 AC 430 at
p.462G-H. There Lord Millett summarised the Edwards v Bairstow basis of gppellate
intervention in this way:

“ A decidon may be quashed if it is based on afinding of fact or inference from the
factswhichisperverse or irrationd; or there was no evidenceto support it; or it was
made by referenceto irredlevant factors or without regard to relevant factors. Itisnot
necessary to identify a specific error of law; if the decision cannot be supported the
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court will infer that the decison-making authority misunderstood or overlooked
relevant evidence or misdirected itsdf in law.”

33. Mr Kotewal said that taking irrelevant factors into account and leaving relevant ones
out of account are grounds for judicid review as explained by the English Court of Apped in
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223
rather than grounds for appdlate intervention on the Edwards v Bairstow basis. | can see Mr
Kotewall’s point. But, asit seemsto me, taking irrdlevant factors into account or leaving relevant
onesout of account can lead afact-finding tribuna so far astray asto reach aconclusion contrary to
the true and only reasonable one.

34. Lord Raddliffe, having noted variousways of putting it, ultimately preferred to put it in
terms of the determination gppedled against being contradicted by the true and only reasonable
concluson. And | respectfully sharethat preference. But | of course acknowledge, as he did, that
there are other ways of saying the samething. To impugn a determination by saying that a contrary
concluson isthe true and only reasonable oneisin substance the same as saying that there was no
evidence upon which the impugned determination could be reached. An observation to this effect
gppearsin Viscount Smonds s speech in Griffiths v J.P. Harrison (Watford) Ltd [1963] AC 1
at pp.10-11. Itisof course wel-established that whether there is evidence upon which to find a
fact is a question of law. The essence of the exercise was, if | may say o, negtly captured by
Nourse J (as he then was) in Cooper v C&J Clark Ltd [1982] STC 335. Building on the
referencein Lord Smon of Glaisdae’ sspeechin Ransomv Higgs[1974] 1 WLR 1594 &t p.1619
C-Dto“a‘no-mansland’ of fact and degree’, Nourse Jsaid (at p.341d) that the appellate court
“can only interferewhere the degree of fact issoinclined towards onefrontier or the other asto lead
it to believe that there is only one conclusion to which [the fact-finding tribunal] could reasonably
have come.”

35. Y et another way of putting it is to be found in the judgment of the English Court of
Apped in Coker v Lord Chancellor [2002] IRLR 80 ddivered by Lord Phillips of Worth
MatraversMR. At p.82 theMaster of the Rollssaid that an error of law can “congst in afinding of
fact whichis perverse’.

36. Ddivering the judgment of the Court of Apped in CIR v Magna Industrial Co Ltd
[1997] HKLRD 173, Litton VP (later Mr Justice Litton PJ) said at p.181D that “[t]he words
‘profitsarigng inor derived fromHong Kong' in s.14 have awide meaning and can accommodate
avariety of Stuationsinwhich it could not be said to be wrong to arrive at aconcluson oneway or
theother”. Mr Kotewdl isanxioustha we bear that inmind. And | certainly do. Mr Griffiths, on
the other hand, isanxiousthat we dso bear inmind- as| certainly also do- what Lord Griffiths said
inLee Ting-sang v Chung Chi-keung [1990] 1 HKLR 764, an employees compensation appedl
from Hong Kong to the Privy Council. Delivering their Lordships advice, Lord Griffiths said (at
p.769F) that “an gppdlate court must not abdicate its respongbility and it isworth bearing in mind
the words with which Lord Raddliffe concluded his speech in Edwards v Bairstow at pages 38
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and 39.” There Lord Raddliffe, deding with the duty of appellate courts in gppeds on law only,
sad:

“Their duty is no more than to examine those facts with a decent respect for the
tribuna appeded from and if they think that the only reasonable concluson on the
factsisincongstent with the determination come to, to say so without more ado.”

Mr Griffithsaso drew our atention to Lord Nolan sspeechin R (Alconbury Ltd) v Environment
Secretary [2003] 2 AC 295 at p.323C-E where Lord Nolan cited Edwards v Bairstow “to
illugtrate the generasity with which the courts, including [the House of Lords|, haveinterpreted their
powers to review questions of law.”

37. In an appeal on law only the appelate court must bear in mind what scope the
circumstances provide for reasonable minds to differ as to the concluson to be drawn from the
primary factsfound. If thefact-finding tribund’ s conclusion is areasonable one, the gppd late court
cannot disturb that conclusion even if its own preference is for a contrary conclusion. But if the
appdlate court regards the contrary conclusion as the true and only reasonable one, the gppellate
court is duty-bound to substitute the contrary conclusion for the one reached by the fact-finding
tribuna. The correct approach for the gppellate court is composed essentidly of the foregoing
three propositions.  These propositions complement each other, although the understandable
tendency is for those atacking the fact-finding tribund’ s conclusion to stress the third one while
those defending that conclusion stress the first two.

Owner snon-owner's

38. Relying on thefact that the Taxpayer did not own the Property, Mr Griffiths drew our
attention to what Lord Nolan said in the Orion Caribbean case at p.931B-C. There Lord Nolan
sad that Lord Bridge' s reference in the Hang Seng Bank case to “property assets’ in reation to
the letting of property or the lending of money “may have been intended to refer smply to the
exploitation of property or money owned by the taxpayer.” (Emphasis supplied). To this Mr
Kotewadl sad: (i) that what Lord Nolan said wasobiter; (ii) that no authoritieswere cited by himon
the point; (iii) that issues of the nature and necessty for such ownership did not arise for
condderation in theOrion Caribbean case; and (iv) that the Privy Council had not been referred to
cases like the United Aircraft and Esquire Nominees cases. | do not think - and | do not
understand Lord Nolan to have said - that ataxpayer can never earn profitsthrough the exploitation
of property unless heisthe owner. But | do think that whether the taxpayer is the owner of the
property can be highly rdevant to what he has to do to earn his profits. And an ihaccurate
understanding of what ataxpayer has doneto earn his profitswould be an impediment to a correct
conclusion as to where he has doneit.

39. Where the exploitation or participation in the exploitation of property - paticularly
immovable property - isconcerned, | think that an owner would at least in generd be better placed
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than a non-owner to earn profits with relatively little exertion. An owner’ srelative passvity could
provide considerable support for the conclusion that his profit was earned in the place where the
property was dtuate even though what he did, such as it was, had been done dsawhere.
Conversdly, anon-owner’ srdlatively high degree of activity could provide considerable support for
the conclusion that hisprofit wasearned in the place where he had been highly active even if thet is
not where the property was Stuate.

Taxpayer's argument

40. Mr Kotewall disavowed seeking to equate what happened in the present case with a
purchase of the Property by the Taxpayer followed by a resale thereof by it. Nevertheless he
argued that what happened in the present case was not materialy different from such a purchase
and resdle. When asked if he contended that the Taxpayer had a finding to that effect by the
majority in the Board of Review, Mr Kotewall accepted that they had not made any such finding,
adding that the closest that they had come to doing so iswhat they said in paragraphs 60, 76 and
78(2) of the case stated. The essence of what is said in those three paragraphs can be gathered
from the last sentence of paragraph 76, which reads:

“There may have been a consderation of a Sraightforward purchase and resae, but
at theend of the day, the manner in which the Taxpayer choseto redizeitsintention
was the underwriting arrangement.”

41. So Mr Kotewdl is not in the pogtion of amply defending the concluson of the
majority in the Board of Review as a concluson which they reached at lesst reasonably. Heis
driven to the uncomfortable pogtion of defending their concluson by a route which they had
expressy regjected and which contradicts the route taken by them. Mr Kotewall’ s argument aso
auffersfrom the difficulty that it trests asthe sametwo thingswhich arelegdly different. A purchase
and resale arrangement would have involved the Taxpayer acquiring ownership of the Property.
But the underwriting arrangement did not involvethat. 1t did not involve a disposal of the Property
by the Devel oper to the Taxpayer. The underwriting risk went to what the Property, owned by the
Deveoper and not by the Taxpayer, would fetch when marketed. And such marketing was
undertaken by the Taxpayer in Hong Kong. For the foregoing reasons, | am unable to accept Mr
Kotewal’ s argument despite the customary ability with which he presented it.

Assumption of underwriting risk or marketing?

42. So the notion of apurchase and resdle goes. And this leaves two things to consder.
One is the assumption of an underwriting risk, and the other is marketing.

43. Wheat the Taxpayer did in the Mainland was to assume an underwriting risk. But this
was, as we have seen, an underwriting arrangement of an unusud kind. The assumption of this
underwriting risk did not earn the Taxpayer any premium, fee or other payment. All that the
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Taxpayer acquired by assuming this underwriting risk was an opportunity to earn the Profits by its
exertions. What actudly earned the Profits for the Taxpayer were its exertions in the form of its
activities in marketing the Property. And those activities took place in Hong Kong.  The source
with which provisons like our s.14 is concerned is, | think, accurately described by Stephen Js
phrase in the Esgquire Nominees case at p.225, namely “aquite proximate source”. For dl these
reasons, | repectfully sharethe view taken by dl thelearned judgesin the courts below that the true
and only reasonable conclusion to be drawn from the primary facts found by the Board of Review
isthat the Taxpayer earned the Profits by marketing the Property here. So the Profits arose in or
were derived from Hong Kong, and are chargeable to Hong Kong profits tax.

Result

44, Accordingly | would dismiss the gpped with costs and a certificate for three counsd
for the Commissioner (the parties having accepted at the hearing that costs should follow the event,
and the Taxpayer having offered no oppostion to the Commissioner’s gpplication for such a
certificate).

Mr Justice Chan PJ:

45. | agree with the judgment of Mr Justice Bokhary PJ.

Mr Justice Ribeiro PJ:

46. | agree with the judgment of Mr Justice Bokhary PJ.

Sir Derek ConsNPJ:

47. | agree with the judgment of Mr Justice Bokhary PJ.

Sr Ivor Richardson NPJ:

48. | agree with the judgment of Mr Justice Bokhary PJ.

Mr Justice Bokhary PJ:

49, The Court unanimoudy dismisses the apped with costs and a certificate for three
counsd for the Commissioner.
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