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JUDGMENT

|. Background

1 The Appdlant (“ Stanwell”) appeds by way of Case Stated under Inland Revenue
Ordinance (Cap. 112) (“IRQO"), s. 69(1) againgt the Decison (“the Decision”) of the Board of
Review (“the Board”) dated 31 October 2001. The detailed facts are set out in the Board’ s Case
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Stated (“the Case Stated” ) dated 25 June 2003, a copy of which is appended to this Judgment.
The questions submitted by the Board for the Court’ s opinion are at Case Stated §20.

2. By an Agreement dated 21 December 1998 Lucky-Goldgtar Internationd (HK)
Limited (* LGHK™) purchased the 15th and 16th Foors of the Bank of America Tower, together
with 8 carpark spaces on the 4th floor, from Bank of America Nationa Trust and Savings
Asociation for $143 million.  The purchase was completed on 3 February 1989. | shdl refer
collectively to the properties purchesed as* the Properties’ and to theindividua spacesacquired as
respectively “the 15th FHoor,” “the 16th FHoor,” and “the Car Park Spaces’. LGHK isbeneficidly
owned by Lucky-Goldstar International Corporation (“LG Kored'), a Korean company. LGHK
moved into the 15th Foor in October 1989 and has occupied asubstantia part of that floor (about
80%) since then.

3. By an Agreement dated 17 December 1990 Stanwell purchased the Properties from
LGHK (Stanwdl’ sultimate beneficid owner) for $148.8 million The purchase was not completed
until 1 November 1994.

4, By an Agreement dated 15 March 1995 Stanwell sold the 16th Floor and 4 Car Park
Spaces (collectively, the 16th Floor Properties’) to Goldstar Electron (HK) Limited (* Goldstar”)
(now known as LG Semicon (HK) Limited) for $212.5 million. There was evidence before the
Board that Goldstar was a subsidiary of Semicon Seoul which formed part of the same Group as
LG Koreaand that Goldstar had been occupying part (some 60%) of the 16th Floor astenant. See
Case Stated 885(c), 13(n) and 14(b). Goldstar’ s consideration was determined by referenceto a
vauation (in theamount of $214 million (see Case Stated 814(i))) made on an open market basisas
stated in areport dated 13 January 1995 prepared by Dudley Surveyors Limited for Stanwell and
Goldgtar. The 15th Floor and remaining 4 Car Park Spaces (collectively, “the 15th Floor
Properties’) have remained in Stanwel’ s ownership.

5. The Commissioner determined that Stanwell wasligble to tax of $22,226,640.00 for
1995-96 and $25,655.00 for 1996-97 on its profit from the sde of the 16th Floor Properties. The
Board affirmed the Commissoner’ s determination.

[l. Discussion

A. Stanwell’ scase

6. Mr Barlow (gppearing for Stanwell) put his casein 2 ways.

7. His main complaint was that, while the Board recognised that Stanwell’ s purposein

acquiring the Properties could not beisolated from theintention of the Lucky-Goldstar Group (* the
Group”) in holding the Properties, the Board ignored the logica consequences of such finding.
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8. Mr Barlow suggested that in redity the present case comprised a series of
related-party transactions. He described those transactionsin his Skeleton thus:

“[LGHK] buys [the Properties] from Bank of America in December 1988 for
HK$143 million; it occupies 80% of one floor for its own business, lets 60% of the
other to arelated company and leases out the bal ance to outsiders; in order to avoid
scrutiny under Korea s exchange control regulations, in December 1990 it transfers
the properties to its wholly-owned subsidiary [Stanwell], at cost (HK$148.8
million); [Stanwel’ g holding is financed by trade financing facilities guaranteed by
LGHK (its parent); after 1989, when the Korean Government’ s forex oversight is
tightened (and the avoidance of detection of investment in overseas property
rendered more difficult) LGHK causes the Taxpayer to sdl the floor it does not
occupy (plus 4 car parks) to the redated company a dightly below market
vauation.”

Given the related-party nature of the transactions in question, Mr Barlow rhetoricadly asks:
“IW]here is the intention to trade? Where is the acquisition of trading stock for the purpose of
turning it to account?’ For Mr Barlow, the actudity isthat there has been “ little more than a group
reshuffling of assets” firs by LGHK to Stanwell as to the Properties and then by Stanwell to
Goldgtar asto the 16th Floor Properties.

9. Aspart of hismain complaint, Mr Barlow submitted that the Board made the“ related
eror” of “confusfing] itsdlf as to the financid practicdity of the group or of LGHK/its subsdiary
holding the propertieson alongterm basis’. Neither the Groupin generd, nor LGHK and Stanwell
in paticular had any financid difficulty in holding onto the Properties. Even if there had been
difficulty, LGHK could ways have sold or mortgaged the 16th Floor Properties.

10. By way of fdlback position, Mr Barlow contended that the Board drew conclusions
of primary fact which were not supported by the evidence before it. In particular, Mr Barlow
argued the following:

(1) In concluding that Stanwdl lacked the financid ability to hold onto the
Properties, the Board ignored its conclusion that Stanwell” sintentions could not
be divorced from those of the Group and the Group (through LGHK and LG
Korea) was financidly capable of retaining the Properties as a long-term
invesment.

(2) TheBoard failed to appreciate that the “ s€’ to Goldstar was no more than an
asst reshuffle, Goldgtar being a related company within the Group and the
occupant since about 1990 of 60% of the 16th FHoor.
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(3 The Board failed to recognise that the “ disposal” of the 16th Floor Properties
was conggtent with the Group’ s origind purpose in acquiring the Properties
(namdly, to house the Group’ s trading operations), since the 16th Floor
Properties remained through Goldstar within the Group.

Mr Barlow says that, in light of the evidence which he has identified, no reasonable Board would
have concluded as the Board here did.

B. Analysisof the Decision
11. The crux of the Board' s reasoning is set out in Decison §829-34.
12. In Decison 829 the Board draws the following conclusions:

(1) Atdl materid times, LG Koreaand LGHK controlled the shares and board of
Stanwll.

(2) At dl materid times, Stanwdl’ s intention cannot be digtinguished from the
intention of those who controlled its activities, namely LG Koreaand LGHK.

13. Decison 8§30 quotes Mortimer J s judly famous dictum in All Best Wishes Ltd v.
CIR (1992) 3 HKTC 750 on how a tribund infers intention by taking account of al surrounding
circumstances, including things said and done before, during and after a particular transaction.

14. In Decision §31 (which is nearly identical to Case Stated §19(d)), the Board states:

“[S1]* We are of the view that the intention of Stanwell cannot be divorced from the
manner whereby its acquisition of the properties was financed. [S2] {Whildt its
introduction was for the purpose of representing to the outsde world an ostengible
segregation between Stanwell and the group}, the success or otherwise of such
pretence depends on the probability of the Korean Government detecting the true
beneficid ownership in Stanwell and the actua mode whereby Stanwell financed its
acquigtion. [S3] This risk was recognised by those who controlled Stanwell’ s
activities. [$4] Hexibility was therefore the essence of the arrangement. [S5)]
Completion was deferred so asnot incur any stamp duty and not to vest thelegd title
in Stanwell. [SB] Intheevent of aheightened risk of detection, Stanwell would have
disposed of the property. [S7] We have referred above to reclassfication by
LGHK of the property investment to account receivables in their audited accounts
for the year ended 31st December, 1989. [S8] We have no doubt that the same

! For easy reference, | have numbered the sentences in Decision §31 thus: 1st sentence = S1; 2nd sentence = S2;
etc. Fromtimetotime, | refer below to“ S2 (1st part)” . By that | meanthepart of S2which | haveenclosedin curly
brackets (“{ }").
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device would have been adopted by those in control of Stanwell in order to justify
the propriety of the transaction should the same be called into question in the light of
the Korean foreign exchange regulations.”

15. | have difficulty understanding S1.

16. The way in which Stanwel| financed the acquisition of the Properties can be Stated
briefly. In 1990 Banque Nationae de Paris (“BNP’) provided banking facilities (“the LGHK
facilities’) to LGHK. At LGHK’ s request, BNP agreed to make the LGHK Facilities (up to
US$20 million) availableto Stanwell for acquisition of the Properties. Stanwell’ suse of the LGHK
facilities was secured by a Letter of Indemnity from LGHK to BNP and a Letter of Awareness
from LG Koreato BNP, both |etters dated 10 December 1990. On 17 December 1990 Stanwell
drew US$19.1 (about $149 million) from the LGHK Facilities to finance its acquisition of the
Properties. On 16 December 1991 Stanwell became authorised to usethe LGHK Facilitiesup to
arevised maximum of US$40 million. The new limit was secured by afresh Letter of Awareness
from LG Korea. BNP further revised the US$40 million limit on 16 December 1992. On 23
December 1992 Stanwell drew down US$5 million from the LGHK Fecilitiesand lent that amount
to Goldstar Electronics International Inc. to derive interest. See Agreed Statement of Facts
(“Facts’) 87 and Decision §13.

17. The Board does not clearly explain in Decison 831 how the financing arrangements
just described have any relevant bearing on Stanwdl’ s intentions.  Since Stanwdl’” s use of the
LGHK Facilities to purchase the Properties depended on LGHK' s approva and the continued
provison of letters of security and comfort by LGHK and LG Korea to BNP, the financing of
Stanwell’ spurchasereinforcesthe 2 premisesin Decison 829 which | haveidentified. | do not see
how the financing arrangements can reasonably be interpreted as indicating otherwise.

18. S introduces a different subject. It refers to the rationale for LGHK interposing
Stanwdl as owner of the Properties.

19. The reference is 2 (14t part) to the Group’ s need for “ representing to the outside
world an ostensible segregation between Stanwell and the group” relatesto cls. 14-24 and 14-25
of the Korean Foreign Exchange Regulations (“the Regulations’). By those sections, the
Regulations confined lending by Korean companies to overseas subsdiaries to loans in the nature
of tradefinance. Such loanswere limited to 12 months  duration and could not exceed 18 months
including extensons. The Regulations reflected the Korean Government’ s then policy of
discouraging Korean companies from heavy overseas property investment. The Regulationswere
gpplied in relaxed fashion before June 1989, but more rigidly theresfter, especidly when Hong
Kong came to be regarded by the Korean Government as an ungtable business environment. To
avoid the Korean authorities  scrutiny, LGHK transferred the Properties to Stanwell. Asfar as
documents in the Hong Kong Companies Regigtry were concerned, Stanwell was owned by
persons unconnected to the Group (for example, in 1988, Grosvenor Nominees Limited and Greet
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China Nominees Limited). In fact, these persons ether held their shares in Stanwell on trust for
LGHK or itsnominee. See, on the Regulations, Facts §7(g) and Case Stated 85(d).

20. Althoughitissdf-evident (as sated in S2) that the success of using Stanwell to avoid
scrutiny under the Regulations would depend on whether or not the Korean Government detected
that Starwell was beneficidly owned by LGHK, it is unclear what the Board meant when referring
a theend of S2 to “ the actual mode whereby Stanwell financed its activities’. If the Board meant
that the success of usng Stanwell to avoid scrutiny, depended on whether Stanwel had thefinancid
ability to carry the Properties, it is plain from the way in which the acquigtion was funded that (as
Mr Barlow argues) long-term financing was not a problem. Given the identity of the controlling
mindsbehind LGHK, LG Korea and Stanwell recognised in Decision 829 and given that Stanwell

only had use of the LGHK Facilitiesthrough the auspices of LGHK and LG Koresg, it ishard to see
why the Board should look & Stanwell in isolation when consdering the financid vidbility of the
stratagem of usng Stanwell to acquire the Properties in order to evade the Regulations. On the
Board’ sown premisesin Decison 829 and S2 (1t part), Stanwel | wasllittle more than a cipher for
LG Koreaand LGHK. It was smply used to conced the Group’ s invesment in the Properties
from the Korean authorities. The relevant financing ability was that of the Group in generd or
LGHK and LG Korea in paticular. In my view, the reference solely to Stanwel’ s mode of

financing at the end of S2 does not follow logicaly from Decision 829 nor 2 (1<t part).

21. S3isunclear asto what the expresson “thisrik” refers. Only onerisk is explicitly
mentioned in 2. That istherisk of detection by the Korean Government. Clearly, therisk of such
detection would have been obvious to al concerned as S3 points out.

22. But do the words “this risk” refer to anything dse? One cannot, Strictly speeking,
refer to “arisk of the actua mode whereby Stanwell financed its acquisition” since such phrase
doesnot make sense. Ingead, it seemsfrom what follows S3 that the Board might also be thinking
of the risk that Stanwell could not carry the financing required for acquisition of the Properties. If
90, asdiscussed inrelation to S2, there could reditically be no such risk. Stanwdl’ s ability to hold
onto the Properties long-term would neither be more nor less than the ability of LG Korea and
LGHK (as Stanwdl’ s beneficia owners and controlling minds) to hold onto the Properties
long-term. Sincethereis no question of the financid abilities of LGHK and LG Koreato hold onto
the Properties (see, for example, Case Stated 814(h)), there could be no red risk that Stanwell
could not carry the Properties long-term. If the Board saw a risk, that would have only been
because (contrary to the implication of Decison §29) the Board was congdering Stanwell in
isolation from LG Koreaand LGHK. Thus, S3isright asasatement of obviousfact, if S3isread
as confined to the risk of early detection by the Korean authorities of Stanwell’ s true beneficid
ownership. If S3 wasintended by the Board to go further and make an assertion about the risk of
Sanwdl lacking financid ability, it would not follow logicaly fromthe Board' spremisesin Decision
8§29 and S2 (1st part).
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23. A and S5 may be considered together. It isunclear what “flexibility” the Board has
in mind. The Board does not spell out what it means.

24, If S3 merely concerned the risk of early detection by the Korean Government,
“fleibility” in $4 could refer to Stanwell’ s dbility in the event of detection ether quickly to teke
evadve measures while keeping the Properties under its custody or quickly to transfer the
Propertiesto some related or unrelated 3rd Party. But how does S5 follow from such reading of
A? If the goa was to keep LGHK’ s ownership of the Properties secret, the legd title in the
Properties should not have been deferred, but transferred as soon as possible. How do deferment
of stamp duty and the retention of legd title in LGHK show any rdevant “flexibility” to ded with
detection by the Korean Government? It seemsto methat neither 4 nor S5 logicaly follow from
S3, if S3isread asonly referring to the risk of early detection by the Korean Government.

25. Ontheother hand, if S3isaso meant to refer to the risk of Stanwell not being ableto
finance the acquigtion of the Properties, “flexibility” might refer to the ability quickly to digpose of
the Propertiesand stem Stanwel I’ sputative losses should cashflow prove to be a problem. Such a
reading could explain S5. Completion was deferred to save money. Stanwell could delay having to
pay stamp duty until absolutely necessary to minimise demands on liquidity. Asto retention of the
legd title in LGHK, f Stanwell failed to pay up, LGHK could immediately treat the sde as
repudiated and transfer the legd title to a related or unrelated 3rd Party without reference to
Sanwdl. But such congtruction of “flexibility” in $4 requiresreading S3in away which contradicts
the implication of Decison 829 (see the discussion in §22 above).

26. Further, reading $4 and S5 in the way suggested in the preceding paragraph il
makesno logicd sensein light of S2 (1<t part). The Board suggeststhat “[Stanwdl’ g introduction
was for the purpose of representing to the outsde world an ostensible segregation between
Stanwell and thegroup” . If so, one might ask, why should LGHK keep the Propertiesin its name?

27. In the circumstances, | conclude that, however read, none of S3, $4 nor S5 hold
together coherently.
28. 6 does not dispel the confusion. S6 expresdy refers to the “ heightened risk of

detection”. Thisimpliesthat what went before S6 (namely, S3, $4 and S5) only concernsthe risk
of detection by the Korean Government and has nothing to do with “the actua mode whereby
Stanwell financed its acquigition” mentioned in S2. Further, S6 till does not explain the paradox
that the Board seems to think that flexibility requires keeping the legd title in the Properties vested
iInLGHK, despitethefact that the purpose (according to S2 (1<t part)) of usng Stanwell isto make
it seem that a non-Group entity owns the Properties.

29. S7 dludes to the " reclassification by LGHK of the property investment to account
receivable in their audited accounts for the year ended 31st December, 1989”. Thisisareference
toNote 8 of LGHK’ sFinancial Statement for the year ended 31 December 1989 which statesthat:
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“ Debtors and prepayments include areceivable of US$19,065,844 representing the
proceeds from the disposa of the Company’ s property which isdue for completion
on or before 3rd February 1991.”

The amount of $148.8 million which Stanwell paid in December 1990 was used to offset the
Account Receivables carried forward from 1989. See Case Stated 885(e) and 7(f).

30. B assartsthat the same device (namely, the reclassification of Property Investment to
Account Receivables) “ would have been adopted by thosein control of Stanwell in order to justify
the propriety of the transaction” in the event of detection by the Korean authorities.

3L If the same “ device’ were be used by Stanwll, that would entall Stanwell on-sdlling
the Properties to a 3rd Party and reclassifying relevant entries in its accounts just as LGHK did.
Whether the Board envisages the 3rd Party as a person connected or unconnected with LGHK or
LG Koreaisnot sated. If the putative disposa by Stanwell wereto arelated party, the transaction
would effectively be an asset reshuffle (to use Mr Barlow’ s expresson) to a Group nominee to
keep one step ahead of the Korean authorities. This would not condtitute a genuine disposa by
LGHK, LG Koreaor Stanwell. The Board, however, appearsin S8 to have in mind atransfer to
an unrelated person. To seethis, it is necessary to consider Decision 832.

32. Decision 8§32 (which is nearly identical to Case Stated §19(e)) states:

“[T1]? In the circumstances, the nature of Stanwell’ stenureisaprecariousone. [T2)]
Itstenure was dictated by the need, if any, to judtify to the Korean Government that
the facilities it received from BNP with the help of LGKorea was in the nature of
trade finance so asto avoid any repercussion to LGKorea. [T3] Given the admitted
tightening by the K orean Government after 4th June 1989, the need was not one that
could be whally ignored. [T4] Stanwdll therefore did not have the ability nor a
ettled intention to hold the properties on along term basis”

33. InT1, T2 and T3, the Board argues that Stanwell could not have intended to hold on
to the Properties for long because, given any dgn of detection by the Korean Government,
Stanwdl’ s would have disposed of the Properties and reclassified its accounts.  This argument
indicates that the Board envisaged Stanwd| as intending to transfer the Properties to a 3rd Party
which is unrelated to the Group. Otherwise, there would be no true disposa and LGHK, LG
Korea and Stanwdl would till run the risk of being found out to be in contravention of the
Regulations.

34. Assume (as the Board suggests) that Stanwell intended at the outset to make a
genuine arm’ s length disposal of the Properties to a 3rd Party in the event of detection by the

% For easy reference, | have numbered the sentencesin Decision §32 as T1, T2, etc.
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Korean authorities. Such thinking would nonetheess be wholly consistent with an origind intention,
at the time of acquiring the Properties, to hold the Properties for long-term investment purposes.
An investor may buy a property for long-term purposes with every intention from Day 1 of
disposng of the propety immediady, should the investment unfortunately turn out to be
loss-making. The fact that a person intends to sdll a property if an adverse circumstance arises,
does not mean as a matter of logic that the person acquired the property as trading stock. The
intention to sell a property in atime of advergty (should such unfortunately arise) does not imply
anything about the purpose for which the property was first acquired.

35. Accordingly, insofar as the Board infersin T4 that Stanwell could not have intended
to hold on to the Properties for long-term purposes because Stanwell intended to dispose of the
Properties if ever the Korean Government’ s suspicions were raised, the Board erred. The very
purpose of employing Stanwell wasto enable LG Korea and LGHK to hang on to the Properties
despite the Regulations. If (as stated in Decison §29) Stanwell’ s intentions are to be trested as
identica to those of LGHK and LG Koreg, it follows that Stanwell’ s intention toward the
Properties should have been the same, namely, to hold onto the Properties. That LGHK, LG
Koreaand Stanwell may have had it in mind to dispose of the Propertiesto a 3rd Party if they ever
had to protect themsalves againg the investigations of the Korean Government, cannot have any
bearing on the fact that the Group’ s origind intention in acquiring the Properties was for long-term
investment purposes.

36. Incidentaly, T4 refers to Stanwell” sinability to hold on to the Properties financidly.
As discussed above, the Board' s concluson that Stanwell did not have the ability to carry the
Properties financidly contradicts the Board' s own premises. T4 would consequently bewrong in
this additiona respect.

37. Decision §33 (which is nearly identica to Case Stated 8§19(f)) states:

“Wewould aso point out that the minutes of Stanwell sanctioning the purchase made
no reference to acquiring the properties for long term investment purpose. Had that
been Stanwel’ s intention, one would expect repetition of the views expressed at
LGHK’ sboard of directors meeting dated 3rd February, 1989.”

38. LGHK acquired the Properties pursuant to a resolution passed at the mesting of 3
February 1989 mentioned in Decison §833. The minutes of that meeting record the resolution that
LGHK * should purchase the Property for itsown use asalong term investment” . See Facts 85(b),
Decison 83 and Case Stated 85(b). The Board must have regarded the statement in the minutes as
compelling evidence of LGHK’ s purpose and intention in acquiring the Properties, otherwise there
would belittle point in inferring an intention not to hold onto the Propertiesfor long-term investment
purposes from the absence of such a gatement in Stanwell’ s minutes.
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39. However, inlight of the Board' s premisesin Decision 829 asto the identity between
Stanwell” sintentionsand those of LGHK and LG Koreg, it ishard to seewhy afalure mechanicaly
to state the intention to hold the Properties as along-term investment in Stanwel’ s minutes should
beindicative of anything. Thefactisthat LGHK had dready so Sated in its own minutes. Stanwell
was merdy introduced to get around the Regulations. Stanwdl’” s intentions would have been the
same as LGHK’ s intentions.  Nothing had changed, except the need to conced LGHK’ s
ownership of the Properties from the Korean Government by interposing Stanwdl. If anything, it
was hoped that the device of usng Stanwell would enable LGHK to fulfil its origind purpose of
beneficidly holding onto the Properties for the long term.

40. Inmy judgment, by attaching any weight to the absence of astatement asto long-term
investment purposes in Stanwell” s minutes in the circumstances of this case, the Board aso erred.
It put weight where logicaly no weight should have been put at dl.

41. Decision 834 gates.

“For these reasons, we do not attach great weight to the factors which Mr Law
[Stanwdl’ s then counsdl] urged upon us. We are not satisfied that Stanwell has
properly discharged the onus of proof resting upon them.”

42. Inland Revenue Ordinance (Cap. 112) (“IRO”) s. 68(4) puts “ [t]he onus of proving
that the assessment appealed againg is excessive or incorrect” on the taxpayer. Mr Barlow
suggested that such onus was purely an evidentia (as opposed to a persuasive or probative)
burden. | disagree. Thephrase”the onusof proving” in IRO s. 68(4) plainly imposes more than an
evidentid burden. That being sad, | have sympathy with Mr Barlow’ s further point that IRO s.
63(4) is often used as athrowaway line whenever atribund is againgt a taxpayer.

43. In this case, andlys's of Decison 8829-33 leads me to conclude that the Board' s
dismissa of Stanwell’ sapped cannot stand. Thereasoning in Decision 8829- 33 containstoo many
logica incong stencies and nont sequiturs which make untenable the Board' s ultimate conclusonin
Decison 835 to dismissthe gpped. To my mind Stanwell has discharged its burden.

44, There are 2 paragraphs in the section of the Decison entitled “ Our decison” which |
have not so far examined. Those are Decision 8827 and 28. For completeness, | now comment
briefly on each. For convenience of exposition, | start with Decision §28.

45, Decision §28 (which is nearly identical to Case Stated §19(b)) states:

“We rgect Stanwell’ s contention that it held the properties as agent for LGHK.
Thereis no evidence to indicate that Stanwell and LGHK did not intend the 17th
December, 1990 Agreement and 17th December, 1990 Supplementa Agreement
should not have effect in accordance with their terms. On the contrary, both parties
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acted pursuant to those terms. Stanwe |l paid LGHK the consideration under the
17th December, 1990 Agreement and the fees under the Supplemental Agreement.
In the pre-hearing correspondence, the case projected was that Stanwell and
LGHK werededinginam’ slength. Thereis no evidence to indicate that Stanwell
was acquiring these properties as agent of LGHK. Such dleged agency would
render the documentation between the parties wholly nugatory.”

46. | find Decision 828 puzzling. On the one hand, in Decision §29 the Board accepts
that Stanwel’ sintentions must be treated asidenticd to those of LGHK and LG Korea. In S2 (1
part) the Board accepts that Stanwell was introduced “for the purpose of representing to the
outsde world an ostensible segregation between Stanwell and the group”. Stanwell was thus
samply adevice to make it gppear that the Properties were not beneficially owned by LGHK and
LG Korea. Given those premises, how can it be said that Stanwell dedt with LGHK at am’ s
length? How canitbe said that Stanwell, which dl dong would seem to be anominee company by
which LGHK could hide its ownership of the Properties, was not an agent of LGHK and LG
Korea? Inmy view, thereisan inherent contradiction between the Board’ sconclusionsin Decision
§28 on the one hand and Decision 829 and S2 (1st part) on the other.

47. Indeed, as a matter of logic, | do not see how the Board could plausibly conclude,
from the mere fact that Stanwell and LGHK acted in accordance with the terms of the various
Agreements which they executed between themsdves, that Stanwell was not LGHK’ sagent. The
whole point of resorting to Stanwell would be to make it gppear to the Korean authorities that an
independent 3rd Party owned the Properties. Stanwell and LGHK would have taken pains to
ensurethat they acted in accordance with the letter of the” contracts’ into which they entered. The
ruse would not work otherwise. But | do not see how that meansin the circumstances of this case
that Stanwell and LGHK could not have been agents. | do not think that a reasonable Board could
have arrived at the conclusonsin Decision §28.

48. Decision 827 (which is nearly identical to Case Stated §19(q)) states:

“We rgject the Revenue s case that Stanwdl’” sintention should be ascertained as at
1st November, 1994 when Stanwell and LGHK completed the sale and purchase
of the 15th and 16th floors and the 8 car parking spaces. We are of the view that the
relevant time is 17th December, 1990. By the 17th December, 1990 Agreement,
Stanwell acquired a beneficid interest in those properties. It would not be redlistic
to conclude otherwise given the common grounds between the parties that Stanwell
paid the consderation upon sgning of that agreement.”

49, Inlight of Decison 829, it is hard to see why the date of Stanwell’ s acquigtion of the
Properties should be more relevant than the date of acquisition of the Properties by LGHK,
Sanwdl’ s beneficid owner. The Board relies on Stanwell’ s payment of the purchase price in
December 1990 in support of its conclusion. But as noted above that was only possible because
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LGHK arranged with BNP for Stanwell to make use of the LGHK Fecilities. The purchase of the
Properties by Stanwell was mere charade to throw off the Korean authorities. The correct
inference to be drawn from the way in which Stanwell paid the purchase price for the Properties
must be that Stanwell was acting in accordance with a scheme designed by LGHK and LG Korea.

50. | agree with Mr Barlow that the relevant date for ascertaining Stanwel’ s purpose in
acquiring the Properties must be the date when LGHK purchased the Properties, 21 December
1988. LGHK’ slong-term intention at the time was reflected in its minute of 3 February 1989, the
completion date. The “asset reshuffle’ to Stanwell in December 1990 to get around the
Regulations could not have dtered that intention on the part of Stanwell” s controlling minds, LGHK
and LG Korea. Stanwd |’ sacquisition in acquiring the Propertieswould have been the same asthat
of LGHK in acquiring the Properties on December 1988, namely, to enable the Group to hold onto
the Properties for long-term investment purposes, notwithstanding the Regulations.

51. Pulling together the variousthreadsin the foregoing discussion, | woud summarise my
conclusons asfollows:

(1) The Boad ered in faling to give effect to the logicd implications of its
recognition that:

(@ Sanwdl’ s intentions cannot be divorced from those of its controlling
minds, LGHK and LG Korea; and,

(b) Stanwell acquired the Propertiesin order falsely to represent to the outside
world that the Properties did not belong to the Group.

(2) TheBoard eredin ataching any weight to Stanwel’ sintention to digpose of the
Properties in the event of a “heightened risk of detection” by the Korean
authorities. Such intention would not have been inconggtent logicdly with an
origina purpose to hold the Properties for long-term investment purposes.
Sanwdl’ sintention in acquiring the Propertiesin 1990 must have been the same
asthat of LGHK in origindly purchasing thesamein 1988. Stanwdl wassmply
introduced into the picture by LGHK and LG Koreain an attempt to evade the
Regulations and enable LGHK to retain beneficia ownership in the long-term
despite the Regulations.

(3 TheBoad ered in assessng Stanwdl’ sfinancid ability to carry the Properties
by reference to Stanwell done. The Board ought to have had regard to the
financid ability of Stanwell in conjunction with LGHK and LG Korea in
evauating Stanwell’ s ability to fund the purchase of the Properties. Thereisno
question that LGHK and LG Korea could carry the Propertiesfinancidly for an
indefinite period. If they could do 0, so could Stanwell. Insofar as the Board
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drew any conclusons from Stanwel’ s supposed financid inability, the Board
erred.

(4) TheBoad serorsmeantha itsdismissd of Stanwell’ sgpped isaresult that no
reasonable Board could have reached. The Board' sdismissa of the Stanwell’ s
gpped therefore cannot stand.

C. Questionsin the Case Stated

52. Inthissection, | respond to the questionsraised by the Board for consideration by the
Court. | dso take the opportunity to respond to those submissions of Ms Cheng (who appearsfor
the Commissioner) which | have not dready subgstantively dedlt with in the course of andysing

Decision 8827-35.

C.1 Question (a): Whether the Board of Review erred in law by failing to apply the
principles of law gover ning the identification of an adventurein the nature of trade?

53. | treet this as a question whether the Board misdirected itself asto the gpplicable law.
In my view, the Board did not so much err in stating the law, asin gpplying the same to the facts of
the present case. | would answer this question in the negative.

C.2 Quegtion (b): Whether, on the facts found, the Board of Review erred in law in
upholding the Commissioner’ s Deter mination that the relevant transactions constituted
an adventurein the nature of trade?

54, | would answer thisquestionin the affirmative. In my discussion of Decison §827-35
| have particularised how the Board, having found as stated in Decision §29 and S2 (1<t part),
faled to goply the logic of those premises. | have dso identified specific gaps in the Board' s
reasoning.

55. Ms Cheng submits that | should only dlow Stanwel’ s gpped, if Stanwdl can show
that no reasonable Board of Review could have concluded that the acquisition and sale of the 16th
Hoor Properties by Stanwell was an adventure in the nature of trade. | agreein principle. But in
Section 11.B of this Judgment, | have identified those conclusions and inferences of the Board which
| believe that no reasonable Board could have arrived a in light of the accepted facts and the
Board’ s own premises.

56. Ms Cheng warns that | am not permitted to quash the Board' s decision simply
because | would attach different weights to the facts or evidence adduced found by the Board.
Agan | agreein principle. But again | havetried to show in Section I1.B that in critical mattersthe
Board placed weight on facts or contentions which should have carried no weight at al. On the



INLAND REVENUE BOARD OF REVIEW DECISIONS

other hand, the Board ignored thelogical consequences of itsown premisesin Decison 829 and 2
(1<t part).

57. Ms Cheng argues that the Board was entitled to regard Stanwell as holding the
Properties as trading stock because of Stanwell’ streatment of the Propertiesin its accounts.

58. For each of 1991/92, 1992/93 and 1993/94 Stanwell’ s Balance Sheet contains the
folowing entry under “Current Assats’: “Depost for acquidtion of properties
US$19,0976,923.00". For 1993/94, the Balance Sheet shows* Fixed Assets’ of US$25,899.00.
Thereafter, for 1994/95, 1995/96, 1996/97 and 1999/2000, the Balance Sheets records
respectively “Fixed Assets’ of US$19,669.268.00; US$9,528,158.00; US$9,528,158.00; and
US$9,528,158.00. Ms Cheng' s point is that the Properties do not appear as a Fixed Asst in
Stanwdl’ s Balance Sheet until 1994/95 at the earliest. Prior to that, the consideration paid by
Stanwell ischaracterised asa” depost” under “ Current Assets’. This(Ms Cheng says) showsthat
Stanwell regarded the Properties as trading stock.

59. The Board does not specifically ded with thismeatter asaground for itsDecison. The
Board doesnot, for example, say thet it treated thisfactor asrelevant toits conclusion that Stanwell
intended to treat the Properties as trading stock. The Board does not even say how it interpreted
the evidence in the Balance Shesets.

60. My difficulty is that Sanwdl’s Bdance Sheet is not unambiguoudy in the
Commissoner’ sfavour. For ingance, despite the purchase price having been paid in December
1990, completion of the sdle of the Properties by LGHK to Stanwell did not take place until
November 1994. The sdle to Goldstar took place on 15 March 1995. It is possible that the
trestment of the depost in Stanwel’ s balance Sheet reflects this history. Prior to completion in
1994/95, Stanwell may have considered the deposit paid in December 1990 as a current asset in
the sensethat Stanwell could legaly demand repayment of the purchase congderation from LGHK
if onesideor the other did not complete. That chosein action would then have been acurrent ass<t,
without necessarily negativing any intention tohold the actua Properties (once fully transferred) for
long-term investment purposes. Following completion in 1994/95, the Properties could then have
been trested as fixed assets to reflect the intention to hold the Properties for long-term investment
pUrpoOSes.

61. | am accordingly unable to say that the trestment of the Properties in Stanwdl’ s
Baance Sheet necessarily validates what | have found to be flawed reasoning by the Board.

62. Ms Cheng is scathing on what she calls “ Mr Barlow’ s asset reshuffle theory”. This
was not (Ms Cheng says) the argument advanced before the Board by Stanwell’ s counsd. The
Regulations would have applied to Goldstar aswell. What was the point of sdlling the 16th Floor
Properties to Goldstar? Why should sdling the 16th Floor Properties to Goldstar be a mere
“Group reshuffle’ ? Goldstar may ultimately be a subsidiary of LG Korea, but there is no specific
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finding (Mss Cheng points out) that Goldstar’ s controlling mind was the same asthat of LG Korea
for the purposes of the purchase of the 16th Floor Properties from Stanwell. Goldstar probably
had different directors with their own motives for the purchase.

63. The Board does not specificaly characterise the sdle to Goldstar as a reshuffle of
assets in order to avoid the scrutiny of the Korean authorities.  Instead the Board focuses on
Stanwell’ s intention when acquiring the Properties in December 1990. The Board does not
suggest, whatever that intention may have been in December 1990, that there was a change in
intention between December 1990 and the time of the sale to Goldstar. In those circumstances,
having concluded that Stanwell’ s intention must be determined by reference to LGHK’ s origind
Intention when acquiring the Propertiesin December 1988 (namely, long-term investment), | should
assume that such intention persisted at least until the sale of the 16th FHoor Properties to Goldstar.

64. | find Mr Barlow’ s suggestion of an “assat reshuffle’ compelling, snce Goldstar
bel ongsto the Group and appearsto have occupied some 60% of the 16th Floor since 1990. But
| do not think that the existence of an “assat reshuffle’ with Golddtar is a necessary component
towards determining Stanwdl’ sand LGHK’ sintentionsin acquiring the Propertiesin thefirgt place.
It seemsto me that whether there was or was not an * asset reshuffle’ asfar asthe sale to Goldstar
was concerned, cannot materidly affect Mr Barlow’ s argument.

65. There may be obscurities as to Stanwel’ s precise motives in sdling the 16th Floor
Propertiesto Goldstar. For example, Stanwell may have thought (rightly or wrongly) thet it would
spread the risk of detection by the Korean authorities. | do not see how such obscurities could
vaidate the Board' s decison or affect the intention with which the Properties were acquired in
1988 by LGHK and in 1990 by Stanwell, years before the saleto Goldstar in 1995. | therefore do
not think that Ms Cheng' s queries on the Goldstar sdle take her case much further.

66. It may bethat “ asset reshuffle’ wasnot propounded before the Board. But that does
not prevent Mr Barlow from now raisng histheory in light of the Board' s primary findings of fact.
Mr Barlow is saying that those primary findings are best explained as an asset reshuffle and the
Board erred in law by not drawing the appropriate inferences.

C.3 Quegtion (¢): Whether, on the facts found, and the evidence adduced, the Board of
Review erred in law in concluding that the Taxpayer had failed to discharge its onus of
proving that the assessmentswereincorrect or excessive?

67. | would answer this question in the affirmative in the sense thet, for the reasons| have
discussed, the Board ought to have found that Stanwell had discharged the onus of proving that the
Revenue s assessments were incorrect. No profits tax was assessable.

C.4 Question (d): Whether upon the evidence before the Board of Review and in all the
circumstances of the case, the Board erred in law by adopting a view of thefactsthat: “In
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the event of a heightened risk of detection, Stanwell would have disposed of the
property.”

68. | would answer this question in the negetive. The Board was entitled to come to its
view as to the possbility of Stanwell disposing of the Properties if the Korean authorities came
closeto discovering that Stanwell and the Group (especialy LGHK and LG Kored) werein breach
of the Regulations. But, for the reasons given above, the Board' s conclusion on the matter is not
materid to ascertaining the relevant intention behind Stanwel” s acquisition of the Properties. The
Board erred in inferring an intention to acquire the Properties as trading stock from itsfinding asto
Sanwdl’ slikely conduct in the event of a* heightened risk of detection”.

[11. Conclusion
69. | would answer the questions posed by the Board as follows:
(1) Question (a): No.
(2) Question (b): Yes.
(3) Question (C): Yes.
(4) Question (d): No.

70. Stanwell’ s gpped is dlowed. The Board' s Decison dismissng Stanwell’ s apped
agang the Commissoner’ s Determination isquashed. The Revenue' s assessment is set aside, no
profits tax being assessable on the sale of the Properties. | make an Order Nis that Stanwell isto
have the costs of its gpped to this Court, such coststo be taxed if not agreed.

71. Findly, | note that | have based my conclusions on the Board' s findings of fact,
including the Facts agreed between the parties. 1t has not been necessary for me to ded with Mr
Balow' s dternative contention that the Board unreasonably ignored certain key evidence in
drawing its conclusons. My own impression isthat Mr Barlow’ s dternative caseis not materidly
different from his main complaint. In putting forward his “dternative’ case, Mr Barlow was
probably doing so only out of an abundance of caution. To my mind, the factua propositionswhich
Mr Barlow saysthe Board ought to have found from the evidence, have ether actudly been found
by the Board or can be deduced from the Board' sfindings. Whether or not the Board had regard
to itsactud findings of fact or the inferences to be drawn from them has been the subject of this
Judgment. | smply point out here that in light of my conclusons | have not found it necessary to
ded more specificaly with Mr Barlow’ s dternative case.
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