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Appendix 4
A Summary of Overseas Practice in

Regulating Obscene and Indecent Articles

Australia
· The Commonwealth Classification (Publications, Films and Computer Games) Act 1995 requires that publications falling into the definition of “submittable publication” must be submitted for classification.
· Under the Act, a “submittable publication” means an unclassified publication that, having regard to the National Classification Code and the classification guidelines to the extent that they relate to publications, contains depictions or descriptions of sexual matters, drugs, nudity or violence that are likely to cause offence to a reasonable adult to the extent that the publication should not be sold as an unrestricted publication. 
· Publications are classified as unrestricted, restricted category 1 (to be displayed in a sealed wrapper and not to be sold to persons below the age of 18), restricted category 2 (not to be sold to persons below the age of 18 and only to be displayed for the purpose of sale in restricted premises), and refused classification (not to be sold nor displayed). 
· Classification decisions are made by the Classification Board in the Attorney-General’s Department. Classification guidelines conforming to the principles set out in the Act are determined by the Commonwealth, State and Territory Censorship Ministers to assist the Classification Board in applying the criteria in the National Classification Code.
· The Classification Board comprises a Director, a Deputy Director, Senior Classifiers and other members.  There must not be more than 20 members.  Members of the Classification Board are appointed by the Governor-General.  Appointment to the Board is for a term of not more than five years and may be extended on condition that a member must not hold office for more than seven years.
· There is no restriction on who may submit publications to the Board for classification.  The Classification Board may by Gazette call in for classification a “submittable publication”.

· Five members shall constitute a quorum for a classification meeting.  Classification decisions are made by majority vote.

· The Classification Board’s decisions may be reviewed by the Classification Review Board upon application by the Minister of the State or Territory responsible for censorship matters, the applicant for classification, the publisher or a person aggrieved by the Board’s decision.

· The Classification Review Board consists of a Convenor, a Deputy Convenor and at least three, but not more than eight, other members.  They are appointed by the Governor-General for a period not longer than five years and are eligible for re-appointment, but must not hold office for a total of more than seven years.

· A review shall be conducted by at least three members of the Board.  Decisions are to be made by majority vote.

Canada
· It is an offence under the Criminal Code to, among others, make, print, publish, distribute, sell and circulate any crime comic, and any obscene written matter, picture, model, phonograph record or other thing whatever; and to publicly display any obscene articles, a disgusting object or an indecent show.  A person shall not be convicted if the public good is served by such acts.
· A publication shall be deemed to be obscene if its dominant characteristic is the undue exploitation of sex, or of sex and any one or more of the following subjects, namely, crime, horror, cruelty and violence.  A crime comic means a magazine, periodical or book that exclusively or substantially comprises matter depicting pictorially the commission of real or fictitious crimes, regardless of whether they occur before or after the commission of the crime.
· Whether a publication is obscene or a crime comic shall be determined by the court.
New Zealand
· The Films, Videos, and Publications Classification Act 1993 provides that it is an offence to make, supply, distribute, display or exhibit an objectionable publication; and to supply, distribute, display or exhibit restricted publications not in accordance with the provisions of the Act.
· Publications may be classified as unrestricted, restricted or objectionable.  According to the Act, a publication is objectionable if it describes, depicts, expresses, or otherwise deals with matters such as sex, horror, crime, cruelty or violence in such a manner that the availability of such a publication is likely to be injurious to the public good.  The Act also sets out the circumstances under which a publication may be classified as objectionable or restricted.
· Classification decisions are made by the Office of Film and Literature Classification.  The Office comprises a Chief Censor, a Deputy Chief Censor and other classification officers appointed under the Act by the Chief Censor.  The Chief Censor and the Deputy Chief Censor are appointed by the Governor-General on the recommendation of the Minister of Internal Affairs acting with the concurrence of the Minister of Women’s Affairs and the Minister of Justice.  Appointments to the Office is for a term of not exceeding three years and may from time to time be re-appointed for any period not exceeding three years.
· Any person dissatisfied with the classification decision of the Office of Film and Literature Classification may request for a review of the decision by the Film and Literature Board of Review which comprises nine members also appointed by the Governor-General on the recommendation of the Minister of Internal Affairs acting with the concurrence of the Minister of Women’s Affairs and the Minister of Justice.  Members of the Board may be appointed for a term not exceeding three years, and may be re-appointed for a further term of three years.  Appeal against the Board’s decisions on point of law may be lodged with the High Court.
· A review shall be conducted by five members of the Board.  Decisions are to be made by majority vote.

· Apart from the public officers specified in the Act, any person with the leave of the Chief Censor may submit publications to the Office of Film and Literature Classification.
· The Classification Office may make a serial publication order in respect of a serial publication (defined as a magazine or periodical published at substantially regular intervals but does not include any newspaper published at intervals of less than one month) where it has been determined that no fewer than three issues of the publication published within a period of not more than 12 months are objectionable or are restricted publications.  Depending on the nature of the order, serial publications published within the period during which the order is in force will be treated as objectionable (which has the effect of banning such publications) or restricted with conditions imposed on the public display of the issues.  The order will be in force for a period of not more than two years.  The Classification Office may revoke or vary the terms of a serial publication order on the application of concerned parties.  The fact that a serial publication order is in force does not exonerate the publishers from complying with other provisions in the Act.
Singapore

· The Undesirable Publications Act enacted in 1967 provides that the Minister for Information and the Arts may prohibit the importation, sale or circulation of any publication which, in the Minister’s opinion, is contrary to the public interest.

· The Films and Publications Department maintains and publishes a list of prohibited publications.

United Kingdom
· The Obscene Publications Act 1959 regulates the publication of obscene matters.  It provides for the protection of literature and strengthens the law concerning pornography.
· The Act prohibits the publication of obscene articles.  An article shall be deemed to be obscene if its effect or the effect of any one of its items is, if taken as a whole, such as to tend to deprave and corrupt persons who are likely to read, see or hear the matter contained in it.
· It shall be a defence to charges if it is proved that publication of an article is justified as being for the public good on the ground that it is in the interest of science, literature, art or learning, or of other objects of general concern.
United States
· Sexually oriented materials are classified by both Federal and State laws as either obscene or indecent.  Indecent material is awarded some protection under the First Amendment of the Constitution (which concerns, among others, the freedom of speech and of the press), while obscene materials are not.
· The US Code on Crimes and Criminal Procedure provides that it is an offence to knowingly transport in interstate or foreign commerce for the purpose of sale or distribution, or knowingly travel in interstate commerce, or use a facility or means of interstate commerce for the purpose of transporting obscene material in interstate or foreign commerce, any obscene, lewd, lascivious, or filthy book, pamphlet, picture, film, paper, letter, writing, print, silhouette, drawing, figure, image, cast, phonograph recording, electrical transcription or other article capable of producing sound or any other matter of indecent or immoral character.
· The Supreme Court has developed a three-part test to determine whether material is obscene or merely indecent.  Material is obscene if –
(a)
the average person, applying contemporary community standards would find that the work, taken as a whole, appeals to prurient interest;

(b)
the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and

(c)
the work, taken as a whole, lacks serious artistic, political or scientific value.

· Indecent speech is protected by the First Amendment.  However, Federal, State, and local governments can regulate the time, place, and manner of indecent speech if their interest is sufficiently compelling.
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