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LEGAL AID POLICY REVIEW 1997:


FINDINGS AND RECOMMENDATIONS








EXECUTIVE SUMMARY





		In early 1997, the Government appointed an inter-departmental  Working Group, comprising representatives from the Administration Wing of the Chief Secretary for Administration's Office, Legal Aid Department, Department of Justice and Finance Bureau, to conduct a comprehensive review of the criteria used to assess financial eligibility of applicants for legal aid services provided by the Legal Aid Department.  In addition, the Working Group has reviewed the scope of legal aid and the operation of the Legal Aid Ordinance (Cap. 91).  This consultation paper seeks the views of the public on the findings and recommendations.





MAIN FINDINGS AND RECOMMENDATIONS





(a)	Review of the Criteria Used to Assess the Financial Eligibility of Legal Aid Applicants





(i)	Approach for Assessing Financial Capacity





2.		At present, the financial eligibility of an applicant for legal aid is determined on the basis of his "financial capacity". A person's financial capacity is defined as the sum of his annual "disposable income" and his "disposable capital".


�
3.		Simply put, a person's disposable income is defined as his gross income minus his personal allowances (the level of which is pegged to the current standard Comprehensive Social Security Assistance (CSSA) rates), rent or mortgage payments and salaries tax payment.  A person's disposable capital is defined as the sum of his credit balance, the market value of his non-money resources (e.g. shares) and the value of business or share in a company.  The value of any interest in the only or main dwelling in which the applicant resides will, however, be disregarded in computing the amount of his disposable capital.





4.		The Working Group recommends that this approach should be maintained.  On how the disposable income of an applicant is assessed, the Working Group proposes that the average expenditure of the lowest 50% households as revealed in the Household Expenditure Survey (excluding rent payments) should replace the Comprehensive Social Security Assistance rates as the personal allowances deductible from an applicant's gross income.





Comparison between the existing method and the proposed method





Existing method


�
�
Proposal�
�
Financial capacity = annual disposable income + disposable capital


�
�
No change�
�
Disposable capital = credit balance + non-money resources (e.g. shares) + value of business or share in a company


�
�
No change�
�
Disposable income = gross income - personal allowances (at standard CSSA rates) - actual rent or mortgage payment - salaries tax payment�
�
Disposable income = gross income -personal allowances (standard CSSA rates to be substituted by the average expenditure of the lowest 50% households, excluding rent payments) - actual rent or mortgage payment - salaries tax payment�
�
�
5.		The Working Group also recommends that no change should be made to the way in which the financial eligibility of an "infant" applicant (defined as an unmarried person under the age of 18) is assessed.





(ii)	Financial Eligibility Limits





6.		In the light of the proposed change in the method for assessing the disposable income of legal aid applicants, the Working Group recommends that the current financial eligibility limits for the two legal aid schemes operated by the Legal Aid Department (i.e. $169,700 for the standard legal aid scheme and $471,600 for the Supplementary Legal Aid Scheme) should be maintained.  It also recommends that the limits should be updated biennially in the light of the inflation rate, changes in the costs of private litigation and other relevant factors.





(b)	Scope of Legal Aid





(i)	Legal Assistance for Persons Required to Attend Coroners' Inquests





7.		The Working Group has examined whether legal assistance should be made available to persons required to attend coroners' inquests.  The Working Group recommends that legal assistance should be provided to these persons under certain conditions.  The Duty Lawyer Service should provide legal assistance to a person if it is satisfied that he is likely to face a reasonable chance of criminal prosecution that would lead to a jail sentence or loss of livelihood as a result of giving evidence at the inquest.  The Legal Aid Department should also be empowered to provide legal representation to persons who have already been issued legal aid certificates and who are required to attend coroners' inquests, if the Director of Legal Aid is satisfied that such assistance is necessary for the proper conduct of the legally aided proceedings.





(ii)	Residency Status





8.		It is in the interests of justice and in line with our obligations under the International Covenant on Civil and Political Rights not to exclude people from publicly-funded legal aid services because of their residency status.  However, the normal means and merit tests will apply where appropriate.





(c)	Operation of the Legal Aid Ordinance





9.		The Working Group has reviewed a number of aspects of the operation of the Legal Aid Ordinance (Cap. 91).  The main findings are described below:





(i)	Full justifications are necessary before the statutory means test for a particular kind of cases can be waived.  The Working Group recommends that employees in appeals to the Court of First Instance brought by employers against judgments of the Labour Tribunal should continue to be subject to the means test;





(ii)	Discharging a legal aid certificate for a person whose financial resources become greater than the statutory limit after he has been granted legal aid may bring hardship to him.  The Working Group proposes that the Director of Legal Aid should be empowered not to discharge a legal aid certificate in such cases if he considers it in the interests of justice not to do so; and





(iii)	There is a need to rationalise the existing contribution scales.  The Working Group recommends that all legally aided persons under the standard legal aid scheme (except those on Comprehensive Social Security Assistance) should contribute part of their financial resources to the legal costs of the legally aided proceedings. Those who are less well-off, however, will only be required to contribute a notional sum.  Irrespective of the outcome of their cases, legally aided persons under the Supplementary Legal Aid Scheme should be required to contribute an amount equivalent to the maximum under the standard scheme.  The Working Group also proposes to revamp the contribution scale for cases involving Bill of Rights issues.





(d)	Legal Aid Funding





10.		At present, we do not impose any ceiling on the spending on each publicly-funded legal aid case.  We consider that this practice should be maintained.  To impose a cap on the spending on a legal aid case would prejudice its conduct and might eventually affect the prospect of success.  This is clearly not in the interests of justice and the interests of the legally aided person.  Whilst the Legal Aid Department has already put in place arrangements to monitor the progress of its cases, measures to further enhance the costs control and case progress monitoring should be explored given the need to ensure that public money is properly spent.  We will, in consultation with the Legal Aid Services Council (a statutory body charged with overseeing the provision of services by the Legal Aid Department), examine further ways and means to enhance the cost control and case progress monitoring and will take account of the relevant practice in other jurisdictions.  An interdepartmental Working Group has been set up to look into the matter.  In the meanwhile, we welcome views on how to enhance the cost-effectiveness of our legal aid services.


�
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BACKGROUND





		In March 1992, an inter-departmental Working Group was set up within the Government to review the whole range of legal aid services in Hong Kong.  The legal profession and the public were consulted on the preliminary findings of the Working Group by way of a consultation paper published in April 1993.  The Working Group was reconvened in December 1993 to examine responses to the consultation paper.





2.		The Working Group put forward a total of 25 final recommendations, which were approved by the Executive Council in July 1994.  Most of the recommendations related to the scope and operation of the legal aid scheme, the implementation of which required amendments to the Legal Aid Ordinance and its subsidiary legislation (Cap 91).  These amendments were enacted in July 1995.





3.		One of the final recommendations of the Working Group was that a comprehensive review should be conducted once every five years to consider whether any changes should be made to the way in which the financial eligibility of applicants for legal aid services provided by the Legal Aid Department (LAD) was measured.  A commitment to conduct such a review was included in the Director of Administration's 1996 Policy Commitments.





4.		An inter-departmental Working Group, comprising representatives from the Administration Wing of the Chief Secretary for Administration's Office, LAD, Department of Justice and Finance Bureau, was set up in early 1997 to conduct the review.  Apart from the approach used to assess the financial eligibility of applicants for legal aid, the Working Group has also reviewed the scope of legal aid and the operation of the Legal Aid Ordinance.  By way of the present consultation paper, the Government seeks the views of the public on the findings and recommendations of the Working Group before deciding on the way forward. 





FINDINGS AND RECOMMENDATIONS





I.	Criteria Used to Assess the Financial Eligibility of Legal Aid Applicants





5.		The LAD provides legal assistance in the form of legal representation in all criminal and civil cases heard in courts at the District Court level and above (except for a very small number of civil proceedings specified in the Legal Aid Ordinance) under the standard legal aid scheme.  The LAD also operates a "self-financing" Supplementary Legal Aid Scheme (SLAS) to provide legal assistance to the "sandwich class" in certain kinds of civil proceedings.  To ensure that publicly-funded legal aid services are provided only to those who are in need of them, the LAD has to conduct a means test and, for civil and criminal appeal cases, a merit test before granting legal aid to an applicant.





6.		The LAD employs a "financial capacity" approach in assessing the means of legal aid applicants.  Under this approach, a person's financial capacity is determined by reference to the aggregate of his yearly disposable income and his disposable capital.  A person whose "financial resources" does not exceed a certain level (which is specified in the Legal Aid Ordinance) is financially eligible for legal aid.  The rules for determining an applicant's disposable income and disposable capital are stated in Schedules 1 and 2 to the Legal Aid (Assessment of Resources and Contributions) Regulations (subsidiary legislation of the Legal Aid Ordinance).





7.		Simply put, a person's disposable income is his gross income minus his personal allowances (the level of which is pegged to the current standard Comprehensive Social Security Assistance (CSSA) rates), rent or mortgage payments and salaries tax payment.  A person's disposable capital is defined as the sum of his credit balance, the market value of non-money resources (e.g. shares) and the value of business or share in a company.  The value of any interest in the only or main dwelling in which the applicant resides will, however, be disregarded in computing the amount of his disposable capital.





(a)	Approach for Assessing Financial Capacity





8.		The current approach of using the concept of aggregate disposable financial resources in computing an applicant's means is an improvement over the previous one where an applicant must pass two separate tests (namely, the disposable capital test and disposable income test) before being granted legal aid.  The use of the concept of disposable financial resources (as opposed to all resources) possessed by an applicant is also appropriate, since we should not expect a person to spend all his resources in conducting private litigation and suffer financial difficulties as a result.





9.		The Working Group therefore recommends that the current method of treating the aggregate of an applicant's yearly disposable income and disposable capital as his financial resources should be retained.





(b)	Method of Computing Disposable Income





10.		The Working Group has explored whether to maintain the current method of using Comprehensive Social Security Assistance (CSSA) rates as the personal allowances deductible from the gross income of legal aid applicants in the assessment of their financial capacity.  It is important that an appropriate index, which can more truly reflect the expenditure pattern of lower-middle class households (being the target group of our legal aid services), should be used to calculate the personal allowance deductible from an applicant's gross income.  It recommends that the average expenditure of the lowest 50% households as revealed in the Household Expenditure Survey� (excluding rent payments) should be used in calculating the disposable income of legal aid applicants.





11.		The respective coverage of the standard legal aid scheme under this proposal and the current assessment method is set out below --





Scenario�
Legal aid coverage�
Personal allowances by household size�
�
�
�
1�
2�
3�
4�
�
A�
47.3 - 60.9%�
3,651�
5,847�
7,750�
8,666�
�
B�
40.0 - 55.4%�
1,760�
3,202�
4,643�
6,084�
�






�
Scenario A :�
Personal allowances deductible = average expenditure of the lowest 50% households (excluding rent payment)


�
�
Scenario B :�
Personal allowances deductible = current CSSA standard rate (the current assessment method) (the rates have been deflated to March 1996 price level to tally with the data in the 1996 By-Census)


�
�
�
Note :�
For the purpose of comparing the legal aid coverage under these two scenarios, we assume that each household has a disposable capital of $60,000 or less, and that all household members are able-bodied adults.�
�



Since our aim is to ascertain the impact of substituting the CSSA rates with another index of expenditure, the above figures are calculated on the basis that rent payment is excluded.  In practice, the actual expenditure on rent or mortgage payment will be taken into account in calculating the disposable income of a legal aid applicant.  Therefore, if this element is included, the actual legal aid coverage will be higher than that estimated above.





12.		The Census and Statistics Department has advised that if lower-middle class households, which are the target group of our legal aid services, are defined broadly as household living with an average standard or below in terms of household consumption, the average expenditure of the lowest 50% households might be considered as a sound description of the average expenditure of our target group.





13.		As the Household Expenditure Survey is conducted once every five years, the Working Group recommends that the expenditure figure should be revised every year according to Consumer Price Index A to take account of inflation, until the next Survey has revealed a new expenditure figure.








(c)	Current Limit for the Standard Legal Aid Scheme





14.		At present, a person whose financial resources do not exceed $169,700 is financially eligible for legal aid.  The Working Group has reviewed whether this limit is appropriate.





15.		One of the key principles underlying the Government's legal aid policy is to provide legal aid only to those who cannot afford the costs of conducting litigation on a private basis and therefore need publicly-funded legal aid services.  A useful indicator of the adequacy of the current limit should therefore be the average costs of litigation in the private sector.  The Working Group, however, notes that it would be difficult to arrive at an accurate estimate of the average costs of private litigation, as the costs vary from one type of cases to another and from case to case.





16.		The Working Group considers it more realistic to ascertain the average costs of private litigation on the basis of fees paid by the LAD to assigned lawyers.  The Working Group has looked at four types of cases which represent the majority, about 80%, of cases handled by the LAD.  The information on the average costs of litigation during the period April to July 1997 is set out below --





�
�
Average cost per case $�
�
�
�
�
�
�
Matrimonial


�
�
30,000�
�
Employees Compensation


�
�
90,000�
�
Traffic Running Down


�
�
350,000�
�
Miscellaneous Personal Injury�
�
500,000�
�






The average costs are considered somewhat "inflated" since assigned lawyers in legally aided cases are required to do more reporting than in non-legal aid  cases.  In legal aid cases, assigned lawyers have to report to both the clients and the LAD, whereas in non-legal aid cases, lawyers have to report to their clients only.  Information on litigation costs obtained separately from the Judiciary also broadly tallies with the above findings.





17.		Noting that the average litigation costs can only be indicative and do vary greatly from one case to another and from time to time, the Working Group is of the view that it is not practicable to link the average litigation costs directly to the financial eligibility limits.  However, such information can be used to test whether the current financial eligibility limits for the scheme should generally be able to help those who cannot afford the costs of conducting litigation on a private basis.








Matrimonial and Employee Compensation Cases








18.		The current financial eligibility limit of the standard scheme of $169,700 is well above the average costs for matrimonial and employee compensation cases, which make up 65% of legal aid cases in 1996.  Persons whose financial capacity exceeds the current limit should be able to afford the costs of conducting litigation on a private basis in these cases.  The Working Group concludes that as far as these two types of cases are concerned, the present eligibility limit is appropriate.





�
Traffic Running Down and Miscellaneous Personal Injury Cases








19.		For traffic running down and miscellaneous personal injury cases, the average litigation costs of these cases as revealed by the LAD are higher than the current eligibility limit for the standard scheme.  However, they are below or only slightly higher than the current upper eligibility limit of the SLAS of $471,600.  The SLAS also covers these two types of cases.  Litigants in these cases can therefore either seek assistance under the standard scheme or under the SLAS.  Litigants with financial eligibility limit higher than the upper limit for the SLAS should be able to afford the costs of litigation on their own.  Although the average cost of miscellaneous personal injury cases ($500,000) is slightly higher than the upper limit for the SLAS, we believe that in practice the difference is unlikely to be significant, as legal aid cases tend to cost more than the same type of non-legal aid cases because of the extra reporting requirement.





20.		Having regard to the above, and to the fact that a more realistic approach is proposed to be used to compute the financial capacity of legal aid applicants (see paragraphs 10 to 13 above), the Working Group recommends to maintain the current financial eligibility limit for the standard scheme.  The fact that only 8.6% of legal aid applicants failed to pass the means test in the first six months of 1997 supports our recommendation that the current eligibility limit is about right.





(d)	Upper Limit for the Supplementary Legal Aid Scheme (SLAS)





21.		In addition to the standard legal aid scheme, the LAD also operates a "self-financing" SLAS to provide civil legal aid to those whose financial resources exceed the limit for the standard scheme but are unable to meet the costs of conducting litigation on a private basis.  The upper limit for the SLAS is currently set at $471,600.





22.		The upper limit for the SLAS was increased from $280,000 to $400,000 in 1995, incorporating both real and inflation-related increases.  At that time, the scope of the SLAS was also expanded to cover medical, dental and legal professional negligence claims.  As a result of this expansion, the number of applications for assistance under the SLAS increased by 61% from 103 in 1995 to 166 in 1996.  On 1 May 1997, the upper limit was further increased to $471,600 to take account of inflation.





23.		In view of the fact that the scope of the SLAS was expanded only two years ago, the Working Group considers that it would be premature to further expand the scope, or relax the upper limit, of the SLAS.  Any further increase to the upper limit now may have an adverse impact on the financial viability of the SLAS Fund.  The Working Group therefore recommends that the current upper limit of $471,600 for the SLAS should be maintained.





(e)	Review Cycle





24.		The previous legal aid policy review, conducted in 1992, recommended that the financial eligibility limits for the two legal aid schemes should be reviewed once every two years to take account of inflation.  The limits have been revised twice since 1994.  The Working Group recommends that the current biennial review cycle should be retained in order to ensure that the real value of the limits is regularly restored.  Inflation, change in litigation costs and other relevant factors will be taken into account in adjusting the limits.





(f)	Financial Capacity of Infants





25.		As specified in the Legal Aid (Assessment of Resources and Contributions) Regulations, in computing the financial capacity of an applicant, the financial resources of the applicant's spouse will be treated as the applicant's own financial resources, unless the spouse has a contrary interest in the dispute in respect of which the application is made, or unless the applicant and his spouse are living "separate and apart".  When an applicant for legal aid is an "infant" (defined in the Legal Aid Ordinance as an unmarried person who has not attained the age of 18 years), the financial resources of his parents or guardians will not be treated as the applicant's financial resources.  It has been argued that it is anomalous that, under this assessment method, an infant is treated as a separate entity whereas two adults are treated as a single economic unit.  There has also been criticism that public money is used to provide legal assistance to the infants of financially well-off parents.  The Working Group has examined whether the current method of assessing the financial capacity of infant applicants should be revised.





26.		The current assessment method for infant applicants was adopted four years ago on the basis that if the financial resources of the parents of an infant were also taken into account in assessing the financial eligibility of an infant applicant, the parents might be less willing to pursue the case on behalf of the infant, since they would be required to contribute to the legal costs incurred by the LAD.  The interests of the infant would therefore be jeopardised.  Furthermore, as any damages recovered for or on behalf of the infant will be paid or otherwise dealt with in accordance with the directions of the court for the benefit of the infant and not the parents, it would be unfair to include the financial resources of the parent in the assessment.





27.		The Working Group considers that it would be a regressive step if we were now to include the financial resources of the parents in the assessment method, and recommends that the current method of assessing the financial eligibility of infant applicants should be retained.





II.	Scope of Legal Aid





(a)	Legal Assistance for Persons Required to attend Coroners' Inquests





28.		In discussions on the Coroners Bill early 1997, some Members of the previous Legislative Council proposed that legal representation should be provided to interested persons attending a coroner's inquest.  The Government undertook to consider this proposal in this review.





29.		At present, legal aid is not available to proceedings before the Coroner's Court.  In very limited circumstances, the Director of Legal Aid (DLA) has a discretion to instruct counsel or solicitors to attend a coroner's inquest in the course of processing an application for legal aid under section 9 of the Legal Aid Ordinance where he is satisfied that such step is necessary to enable him to determine the merit of the application or to conserve the interest of the applicant.





30.		The Working Group has looked at the practice in some other common law jurisdictions.  In British Columbia, Canada, limited coverage is provided to persons attending coroners' inquests.   Such legal assistance is only available to persons who are material witnesses at a coroners' inquest.  To be eligible for such services, applicants must face a reasonable chance of criminal prosecution that would lead to a jail sentence or loss of livelihood as a result of giving evidence at the inquest.  They must also be financially eligible before being granted such assistance.  In Ontario, Canada, legal assistance will only be provided if an applicant's interests may be affected, for example, if there is a possibility of criminal or civil liability arising at the end of the inquest.





31.		In the UK, normally civil legal aid does not cover the Coroner's Court.  However, if a civil legal aid certificate is in force (for example covering a damages claim in the courts), it may be possible for a solicitor to be paid under the certificate for attending or obtaining a record of proceedings before the Coroner, if this work is deemed reasonable in the context of proceeding with that civil claim.  The Green Form Scheme operated by the UK Legal Aid Board also covers advice on English law and assistance in taking steps having regard to the application of English law to the client's circumstances.  A client can therefore obtain advice and assistance under the Green Form Scheme prior to an inquest.  The Green Form Scheme does not cover representation at an inquest.  However, under very restricted circumstances, the green form may be extended to allow a solicitor to attend an inquest and help the client by acting as what is called a McKenzie adviser.  A McKenzie adviser does not represent the client; he will only advise the client during the course of an inquest.





32.		Having regard to the nature of coroners' inquests and the practice elsewhere, the Working Group concludes that legal assistance should be provided to persons who are likely to face a reasonable chance of criminal prosecution that would lead to a jail sentence or loss of livelihood as a result of giving evidence at a coroners' inquest.  Such legal assistance would be mainly limited to advice, including accompanying these persons to attend coroners' inquests.  It would not amount to formal legal representation, given that no prosecution has yet been initiated, and that the nature of the proceedings before the coroners is basically an inquiry into the death of a person and not litigation.





33.		The Working Group recommends that the Duty Lawyer Service (DLS), a legal assistance scheme operated jointly by the Law Society and the Bar Association and subvented by the Government, should be asked to provide such assistance, given that such assistance is similar in nature to the service under the free Legal Advice Scheme presently run by the DLS.  As for the practical arrangements, it recommends that upon application to the DLS, any person who is to give evidence at a coroner's inquest should be provided with legal assistance in the form of legal advice during inquests (including accompanying them to the inquests but not amounting to formal legal representation) if he can demonstrate to the satisfaction of the Administrator of the DLS that he is able to satisfy the above criteria and that he passes the means test and is not already receiving legal aid from the LAD (see paragraph 34 below).





34.		The Working Group also recommends that the LAD should be empowered to provide legal assistance in the form of legal representation to persons who have already been issued legal aid certificates and who are required to attend coroners' inquests, if the DLA is satisfied that such assistance is necessary for the proper conduct of the legal aid cases.  The reason for this proposed extension is that a legally aided person may give evidence at a coroner's inquest which might prejudice his interests and affect the conduct of the legal action for which legal aid has previously been granted.  There is therefore a need for the LAD to provide legal representation to that person so as to protect his interests in the furtherance of his legal action or for the proper conduct of the proceedings for which legal aid has been given.





(b)	Residency Status





35.		At present, persons who have satisfied the means test and the merit test (the latter applicable only in civil cases and criminal appeal cases) will be eligible for legal aid, regardless of their residency status or years of residence in Hong Kong.  There has been some concern about the policy of not imposing any residential qualifications on legal aid applicants.





36.		Article 14(3)(d) of the International Covenant on Civil and Political Rights (ICCPR) guarantees, in the context of the right of a person to a fair hearing, in criminal cases, the right of a person to have legal assistance assigned to him, in any case where the interests of justice so require.  We therefore have the obligation under the ICCPR to provide legal aid for criminal cases regardless of his residency status, if it is in the interests of justice.





37.		The aim of our present policy as regards legal aid for civil cases is to ensure that those people who have reasonable grounds for pursuing or defending a civil legal aid is not prevented from doing so by a lack of means.  Applicants for civil legal aid are therefore subject to means and merit tests.  Article 14(1) (read with Article 2(1)) of the ICCPR guarantees that all persons within the territory and jurisdiction of Hong Kong are equal before the courts and tribunals.  Article 26 of the ICCPR further provides that all persons are equal before the law and are entitled to the equal protection of the law without any discrimination on any ground such as race, national or social origin, birth or other status.  We consider that it is in the interests of justice and in line with the ICCPR as applied to Hong Kong not to impose any residency restrictions on applicants for civil legal aid.





38.		The Working Group therefore recommends that the LAD should continue to provide legal assistance to any person who is eligible under the means test and the merit test (if applicable) to pursue criminal proceedings and such civil proceedings in Hong Kong as are specified in the Legal Aid Ordinance, regardless of his residency status or years of residence in Hong Kong.





III.	Operation of the Legal Aid Ordinance





(a)	Continuing the Means Test for Employees in Appeals to the Court of First Instance brought by Employers against Judgments of the Labour Tribunal





39.		There has been a suggestion that the means test for employees in appeals to the Court of First Instance brought by employers against judgments of the Labour Tribunal should be waived. It is argued that if an employee involved in these cases is not provided with legal aid, he may have to pay his own legal costs, and, if the appeal is allowed and costs awarded against him, the legal costs incurred by his employer.  The aim of establishing the Labour Tribunal to provide a quick, inexpensive and informal method of settling employment disputes may be defeated.





40.		Noting that --





(a)	full justifications are required before any decision to waive the means test for a particular group of applicants in a particular kind of case is made;





(b)	there are similar appeal cases to the Court of First Instance against judgments of other Tribunals, such as the Small Claims Tribunal and the Minor Employment Claims Adjudication Board; and





(c)	the employees involved in the majority of cases would come within the current financial eligibility limit for the standard legal aid scheme,





the Working Group considers that there are insufficient justifications to treat Labour Tribunal cases differently, and recommends that cases involving employees in appeals to the Court of First Instance brought by employers against judgments of the Labour Tribunal should continue to be subject to the means test.





�
(b)	Discretion not to Discharge a Legal Aid Certificate





41.		At present, the DLA has to discharge a legal aid certificate if the financial resources of the person to whom the legal aid certificate has been issued become greater than the statutory eligibility limit after legal aid has been given.  Discharging a legal aid certificate in some circumstances may bring hardship to the aided person as he may have to give up his claim in order to avoid exposing himself to the risk of paying a substantial amount of costs in the event of his losing the case.  Also, it may not always be in the interest of the legal aid system to do so, since the LAD may have already involved heavily in the case.





42.		The Working Group therefore recommends that the DLA should be given the discretion not to discharge a legal aid certificate if the legally aided person's financial resources increase and exceed the statutory limits after legal aid has been granted.





(c)	Legal Aid Contributions





Link with Financial Resources in the Assessment of Contributions





43.		The Legal Aid (Assessment of Resources and Contributions) Regulations set out the maximum contribution payable by an aided person under the standard legal aid scheme.  The rates of maximum contributions are determined on the basis of the amount of financial resources possessed by an aided person.  The Working Group has reviewed whether this link with the amount of financial resources should be maintained.





44.		"Affordability" is a key concept underlying the Government's legal aid policy: legal assistance is provided to those who cannot afford to engage lawyers on a private basis.  It is reasonable to require a legally aided person who is better off to contribute a certain amount of his financial resources to the legal costs to be incurred by the LAD.  This will ensure that persons with greater financial capability (but not to the extent that they would be able to engage lawyers on a private basis) will not rely solely on publicly-funded legal assistance.  The Working Group therefore recommends that the current method of determining the contributions payable by a legally aided person under the standard scheme by the amount of his financial resources (rather than, for example, the amount being claimed) should be retained, and should apply to the determination of contribution payable under the SLAS, as proposed in paragraphs 51 to 54 below.





Legal Aid Contributions Payable by Legally Aided Persons under the Standard Legal Aid Scheme





45.		At present, legally aided persons under the standard legal aid scheme, subject to a "non-contribution level", are required to contribute to the legal costs to be incurred by the LAD, regardless of the outcome of the cases.   Persons whose financial capacity does not exceed $86,000 are not required to contribute.  Persons whose financial capacity is between $86,000 and $169,700 are required to contribute in accordance with a sliding scale.





46.		A legally aided person will be required to pay an interim contribution which is assessed on the basis of the likely cost of the aided proceedings, but he will not be required to pay contribution in excess of the maximum amount of contribution determined in accordance with the sliding scale.  Such maximum amount of contribution limits the liability for costs of an aided person if he loses his case.





47.		At present, 90% of legally aided persons do not contribute to their legal costs.  For those who have to contribute, they are required to pay between $8,601 to $72,971.  It has been argued that the present contribution rates are on the high side, and that legally aided persons are required to contribute a disproportionately high amount of money towards legal costs. The LAD has also been criticised for asking aided persons to contribute an amount which might well exceed the costs of engaging practitioners in private practice. The Working Group recognises that there is a need to rationalise the contribution rates and to simplify the present contribution scale.





48.		The Working Group recommends that the scale set out in Annex A should be adopted.  This proposed scale is based on the following principles --





all aided persons should be asked to contribute towards the costs of litigation, according to their financial capacity, thereby ensuring equity;





the rate of contribution should be on a more gradual sliding scale, with the maximum contribution rate not exceeding 25%.  An aided person with financial capacity just below the current eligibility limit will contribute a sum of $42,425 if the rate is set at 25%; and





the contribution scale should be more "user-friendly" to aided persons.  At present, the bands of financial resources in the contribution scale are irregular.  The Working Group considers it appropriate to set the bands at $20,000 intervals.





A comparison between the current scale and the proposed scale is also set out in Annex A.





49.		Under the present scale, about 90% of legally aided persons do not contribute and rely on public funds to foot their litigation bills.  Under the proposed scale, all aided persons will make some contributions towards the costs of their own cases, and such contribution is determined by the amount of their financial resources.  Aided persons with financial capacity of less than $60,000 will make a nominal contribution ranging from $500 to $2,000.  Those with greater financial capacity will contribute at rates ranging from 5% to 25% of their financial resources.





50.		The Working Group further recommends that aided persons who are on CSSA should be exempt from paying any contribution.





Contributions Payable by Legally Aided Persons under the SLAS





51.		At present, legally aided persons under the standard legal aid scheme are required to contribute to the legal costs to be incurred by the LAD regardless of the outcome of the proceedings for which legal aid is given.  Under the SLAS, a legally aided person is not required to contribute unless he succeeds in the proceedings.  There is a discrepancy in this regard.





52.		To rectify this discrepancy, the Working Group recommends that--





(a)	the Legal Aid Ordinance should be amended to provide that aided persons under the SLAS should be required to pay an interim contribution upon the granting of legal aid, irrespective of the outcome of the proceedings for which legal aid is given; and





(b)	the amount of maximum contribution under the SLAS (if the person loses his case) should be pegged at the maximum value of that for the standard scheme.





Any contribution exceeding this would probably deter potential applicants from seeking assistance under the SLAS.





53.		The Working Group has considered adopting a sliding scale similar to that for the standard scheme.  However, if we were to tally the scale with that for the standard scheme, the contribution rates would be higher than 25%.  Potential applicants would likewise be deterred from seeking assistance under the SLAS, since the amount of contribution would be quite substantial.  (For instance, if persons with financial resources of $400,000 are required to contribute 30% of their resources, the amount will be $120,000.)  It might also not be acceptable to require aided persons under the SLAS who lose their cases to contribute a larger amount of money, since at present they are liable to pay only $2,000.  Before making this recommendation, the Working Group has taken note of the fact that the majority of cases under the SLAS are cases involving personal injury to or death of a person.  Despite the fact that they have more financial resources, aided persons in these cases deserve a more sympathetic consideration as they may have already lost their capacity to work.  It would not be reasonable to ask them to contribute an amount higher than that proposed.





54.		To sum up, a legally aided person under the SLAS under the new proposals will contribute as follows --





(a)	to continue to pay an application fee of $1,000, subject to review once every two years to take account of inflation.  He is however no longer required to pay an additional $1,000 when legal aid is granted;





(b)	to pay a maximum contribution of $42,425 (set at the maximum value of that for the standard scheme);





(c)	in the event that he succeeds in their cases, to continue to contribute a sum of the total legal costs incurred by the LAD and 15% of the property recovered or preserved, less the interim contribution that he has paid upfront.  The Working Group proposes that this percentage of 15% should not be changed, as any downward adjustment might jeopardize the financial viability of the SLAS Fund; and





(d)	in the event that he loses, his liability for costs of the proceedings shall be limited to the maximum contribution.





Contribution in Bill of Rights Cases





55.		The DLA is empowered to grant legal aid to a person with financial capacity greater than the eligibility limit for the standard legal aid scheme, if in his case a breach of the Hong Kong Bill of Rights Ordinance (Cap. 383) or an inconsistency with the International Covenant on Civil and Political Rights as applied to Hong Kong is an issue.  The Working Group is of the view that there is a need to rationalise the present contribution scale for these cases.





56.		The Working Group recommends that legally aided persons in these cases with financial capacity falling under the standard scheme should contribute according to the standard contribution scale.  In cases where a person's financial capacity exceeds the limit for the standard scheme, he should contribute in accordance with a revamped sliding scale, with band widths of $100,000.  A comparison between the current scale and the proposed scale is set out in Annex B.





57.		Similar to the proposals under the standard scheme and the SLAS, this contribution is the maximum liability of an aided person if he loses his case.





(d)	Discretion to Reduce or Waive Interest Accrued on the DLA's First Charge





58.		Under section 18A of the Legal Aid Ordinance, the amount of outstanding contribution that an aided person has to make or the amount of disbursement in excess of his contribution will be subject to the DLA's first charge in cases where any property is recovered or preserved for him in the proceedings for which legal aid is given.  Where an aided person wishes to use such property as a home for himself or for his dependants (common in matrimonial cases) and the DLA agrees to defer enforcement of the first charge over that property, simple interest payable by the aided person shall accrue for the benefit of the DLA at a rate of 10% per annum from the date on which the charge is first registered.  The interest payable by the aided person shall continue to accrue until the outstanding sum is paid by the aided person and the DLA shall not seek to recover such interest until such payment is made.





59.		There have been cases where the property recovered or preserved cannot practicably be sold so long as there is a genuine and continuing need to use the property as a home for the aided person or his dependants.  As interest at an annual rate of 10% continues to accrue on the DLA's first charge, the amount of interest will become quite significant and, in certain cases, exceed the amount of the first charge itself.  It has therefore been argued that the DLA should waive part of the interest in order to relieve the financial burden on the aided person in these cases.





60.		Noting that the financial burden on aided persons in some cases may be relatively heavy, the Working Group recommends that section 18A of the Legal Aid Ordinance should be amended to provide that --





(a)	the DLA is given the discretion to waive or reduce the interest accrued on the DLA's first charge if he is satisfied that it would cause serious hardship to the aided person, and that in the circumstances it is just and equitable to do so; and





(b)	the requirement in section 18A(3B)(a) which specifies that an aided person must agree in writing to accruing interest and the DLA's first charge should be deleted, as there are practical difficulties in obtaining such agreement from the aided person.  The proposed deletion will mean that where the aided person wishes to use the property as a home for himself or his dependants and DLA agrees to defer enforcing the charge over property, the condition relating to payment of interest as mentioned in paragraph 58 above will apply without the necessity of obtaining an agreement from the aided person.





(e)	Enhanced Protection for the Legal Aid Fund





61.		Under section 18A of the Legal Aid Ordinance, the DLA is entitled to a first charge on any property which is recovered or preserved for the aided person in the proceedings for which legal aid is given.  However, there have been instances in the past that the assigned solicitors or counsel have failed to protect this first charge.  For example, an assigned solicitor may fail to register a lis pendens against the subject property in the Land Registry, or to incorporate in the court order that moneys recovered (such as a lump sum payment or proceeds of the sale of the property in dispute) are subject to the DLA's first charge.  There have also been instances where the opposite party or his solicitors paid moneys direct to the aided person without notifying the DLA.  In these circumstances, the DLA's first charge may not be enforceable and the Legal Aid Fund may suffer as a result.





62.		The Legal Aid Fund may also suffer if an assigned solicitor or counsel fails to comply with specific provisions of the Legal Aid Ordinance.  For instance, Regulation 21 of the Legal Aid Regulations states that an assigned solicitor or counsel has a duty to report abuse of legal aid to the DLA.  Regulation 12(6) provides that an assigned solicitor must obtain the DLA's prior approval before committing any unusual expenses.  Under the current legislative provisions, the DLA does not have the power to enable him to recover any loss to the Legal Aid Fund which results from the failure on the part of assigned solicitor or counsel to comply with the provisions of the Legal Aid Ordinance.





63.		In order to better protect the Legal Aid Fund, the Working Group recommends that --





(a)	section 19A(1) of the Legal Aid Ordinance should be amended so that the requirement to make direct payment to the DLA should apply not only to the person responsible for payment (i.e. the opposite party) but also to assigned solicitor acting for the aided person; and





(b)	the DLA should be empowered to recover any loss if the person responsible for payment, the solicitor assigned to act for the aided person, or the aided persons, as the case may be, fails to comply with the requirement of direct payment to DLA and the other provisions of the Legal Aid Ordinance.





(f)	Legal Aid Funding





64.		At present, we do not impose any ceiling on the spending on each publicly-funded legal aid case.  We consider that this practice should be maintained.  In our legal system where opposite parties present their respective cases in an adversarial manner, the legal costs to be incurred varies very significantly from case to case.  It depends on a wide variety of factors including the nature and complexity of the case, the length of the trial and the manner in which the opposite parties pursue or defend their case.  To impose a cap on the spending on a legal aid case would prejudice its conduct and might eventually affect the prospect of success.  This is clearly not in the interests of justice and the interests of the legally aided person.  By implication, if we are unable to impose a cost ceiling on each legal aid case, we cannot impose any ceiling on total legal aid spending, because the number of cases brought before the court, the number of legal aid applications, and the number of approved legal aid applications cannot be determined in advance.





65.		However, there are concerns over the increase in the cost of publicly-funded legal aid services and whether legal aid cases should be conducted more expeditiously and in a more cost-effective manner.  Whilst the LAD has put in place arrangements to monitor the progress of its cases, we recognise that, given our public responsibility to ensure that public money is properly spent, measures to further enhance the costs control and case progress monitoring should be explored.  We will, in consultation with the Legal Aid Services Council (a statutory body charged with overseeing the provision of services by the LAD), examine further ways and means to enhance the cost control and case progress monitoring and will take account of the relevant practice in other jurisdictions.  An interdepartmental Working Group has been set up to look into the matter.  In the meanwhile, we welcome views on how to enhance the cost-effectiveness of our legal aid services.





�
Summary of Findings and Recommendations





66.		A list of the findings and recommendations of the Working Group is at Annex C.





WAY FORWARD





67.		The Working Group will consider the views on its findings and recommendations gathered in the next three months before finalising its recommendations.
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Contribution Scales for Bill of Rights Cases
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Annex C


Summary of Findings and Recommendations





Assessment of Financial Eligibility





1.	The current method for assessing the financial capacity of an applicant for legal aid on the basis of the aggregate of his disposable income and disposable capital should be maintained (paragraph 9).





2.	The average expenditure of the lowest 50% households in Hong Kong as revealed by the five-yearly Household Expenditure Survey (excluding rent payments) should be used as the amount of personal allowances deductible from an applicant's gross income in the assessment of his financial eligibility (paragraph 10).  The expenditure figure should be revised every year according to Consumer Price Index A and to take account of inflation, until the next survey has revealed a new expenditure figure (paragraph 13).





3.	The current financial eligibility limit of $169,700 for the standard legal aid scheme and that of $471,600 for the Supplementary Legal Aid Scheme (SLAS) should be maintained (paragraphs 20 and 23).





4.	The financial eligibility limits for the standard scheme and the SLAS should continue to be reviewed once every two years to take account of inflation, change in litigation costs and other relevant factors (paragraph 24).





5.	The current method of calculating the financial eligibility of "infant" applicants for legal aid should be maintained (paragraph 27).





Legal Assistance for Persons required to attend Coroners' Inquests





6.	The Duty Lawyer Service should provide legal assistance to persons who are likely to face a reasonable chance of criminal prosecution that would lead to a jail sentence or loss of livelihood as result of giving evidence at coroners' inquests (paragraph 33).





7.	The Legal Aid Department should be empowered to provide legal aid to persons who have been issued legal aid certificates to cover proceedings in a coroner's inquest where it appears to be necessary to do so for the proper conduct of the proceedings for which legal aid has been granted (paragraph 34).





Residency Status





8.	The LAD should continue to provide legal assistance to eligible persons regardless of their residency status or years of residency in Hong Kong (paragraph 38).





Operation of the Legal Aid Ordinance (Cap. 91)





9.	A means test for employees in appeals brought by employers to the High Court against judgements of the Labour Tribunal should continue to apply (paragraph 40).





10.	The Director of Legal Aid (DLA) should be given the discretion not to discharge a legal aid certificate even if the financial resources of a legally aided person have become greater than the respective financial eligibility limit after legal aid has been granted (paragraph 42).





11.	Contributions to be made by a legally aided person should continue to be determined having regard to the amount of his financial resources (paragraph 44).





12.	Legally aided persons under the standard scheme should be required to pay a contribution according to a revamped sliding scale of contribution, except those on Comprehensive Social Security Assistance who should be exempt from paying any contribution (paragraphs 48 and 50).





13.	Legally aided persons under the SLAS should be required to pay an application fee of $1,000 and contributions irrespective of the outcome of the case, with the amount being set at the maximum amount under the standard scheme.  The payment of $1,000 payable when legal aid is granted should be dropped (paragraph 54).





14.	In Bill of Rights cases, legally aided persons with financial capacity falling under the standard scheme should contribute according to the contribution scale under the standard scheme, and if their financial capacity exceeds the limit for the standard scheme, in accordance with a revamped sliding scale, with band widths of $100,000 (paragraph 56).


�



15.	The DLA should be given the discretion to reduce or not to seek interest on the DLA's charge on a preserved or recovered property (paragraph 60).





16.	Amendments to the Legal Aid Ordinance should be made so as to better protect the Legal Aid Fund against omission or failure on the part of assigned solicitors to protect the DLA's first charge or to comply with the provisions in the Ordinance (paragraph 63).





17.	Measures to further enhance the cost-effectiveness of our legal aid services should be explored (paragraph 65).














� The Household Expenditure Survey aims to collect information on expenditure patterns of households in Hong Kong.  It is conducted once every five years by the Census and Statistics Department.  The latest one was conducted from October 1994 to September 1995, in which the expenditure patterns of about 6000 households were studied.





� The financial capacity (i.e. the amount of financial resources) of an applicant for legal aid is defined as the sum of his annual disposable income and disposable capital.  The rules for determining a person�s financial capacity are briefly explained in paragraphs 6 and 7 of the paper.
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