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CHAPTER 1: INTRODUCTION

Background, Terms of Reference and Membership of the

Independent Commission

11

1.2

1.3

1.4

The Independent Commission on the Remuneration Package and Post-
Office Arrangements for the Chief Executive of the HKSAR (the
Independent Commission) was appointed by the HKSAR Government
to consider and make recommendations on the remuneration package
and post-office arrangements for the Chief Executive (CE) as well as
other related matters.  The term of appointment is for one year
commencing on 7 April 2005. The terms of reference of the
Independent Commission and its membership are a Appendix A and

Appendix B respectively.

The Administration has requested the Independent Commission to
submit recommendations to the Administration in about two month’s

time.

Since April 2005, the Independent Commission has met six times to

discuss the issues concerned.

To gauge the views of the public on the issues under study, the
Independent Commission held two meetings with Members of the
Legislative Council (LegCo) and attended a phone-in programme of
the Radio Television Hong Kong (RTHK).



1.5 The Independent Commission also invited Mr Tung Chee Hwa to

share his views on how a former CE could continue to make a

contribution to the community and the range of activities that he might

find himself involved in after leaving office in his capacity as a former

CE.

Basic Principles

1.6 The Independent Commission has adopted the following basic

principlesin its deliberation:

@

(b)

the Independent Commission aims at institutionalising a long-
term arrangement which will be applicable to the CE of
subsequent terms. The recommendations of the Independent
Commission should be able to cater for different circumstances

irrespective of who is appointed to the position of the CE;

the CE is the head of the HKSAR and represents the Region. He
Is also the head of the HKSAR Government. The new
arrangements should be commensurate with his status and
responsibilities as the holder of the highest public office in the
HKSAR. There is adso an overiding need to preserve the
dignity of the office and to maintain and enhance public
confidencein its integrity and credibility;



(c) the Independent Commission seeks to balance various factorsin
formulating the recommendations — while it is of utmost
importance from the public interest point of view to guard
against conflict of interest and negative public perception, it is
equally important that any measures will not place unreasonable
restrictions on the basic rights of a former CE and prevent him

from continuing to make a contribution to the community; and

(d) the Independent Commission is aware of the high standards
expected of the CE by the community. It will take heed of the
community aspirations on the integrity of the office of the CE in
drawing up the new arrangements. It will aso be mindful of
containing any extra costs arisng from the proposals to a
reasonable level. Safeguards will be put in place to ensure

proper use of public resources.

Practices Elsewhere and Applicability to Hong Kong

1.7

In deliberating on the post-office restrictions and services for a former
CE, the Independent Commission has considered the practices in a
number of countries/territories in other parts of the world at both the
national and provincia level (Appendix C). The Independent
Commission has the following observations about the relevant
practices in these countries/territories:



(@ restrictions on political activities undertaken by former heads of
government in the countries/territories' studied are uncommon:
in the 12 countries/territories covered in the research, none
imposes any restrictions on a former head of government’'s
involvement in political activities (other than the restriction
relating to the maximum duration for which a person can remain

as head of government);

(b) in five out of the above 12 countries/territories?, there are no
rules governing the commercia activities of former heads of
government. For those with restrictions in place, they
generaly relate to the use of confidential information obtained
while in office, appointment to or employment with private
sector corporations which may place the former head of
government in a position of conflict of interest, switching sides
in proceedings against the government and making
representations to employees of government departments. It is
not common for the countrieg/territories to impose a sweeping
restriction on the employment or commercia activities engaged
by a former government head after leaving office. The only
country with such a restriction is the United Kingdom. Former
Prime Ministers have to seek the advice of a committee, if they

1

2

The 12 countries/territories covered in the research are Australia, Belgium, Canada,
Germany, Japan, New Zealand, People’s Republic of China (including the Mainland
provinces), United Kingdom, United States, California, New South Wales and
Ontario.

The five countries/territories are Australia, Germany, Japan, New Zealand and the
United States.



1.8

wish to take up employment within two years after they left

office;

(c) post-office services and benefits for former heads of government
are common in the 12 countriesiterritories studied. Such
services and benefits include monetary benefit in the form of
pension/annuity/allowance, office accommodation and staff,
travelling expenses, medical and dental care, a car and driver
and security protection. Monetary benefit is provided in al of
the countries/territories studied and in 11 of them, such benefit

isprovided on alife-long basis; and

(d) provision of post-office services and benefits to former heads of
government in most countriesterritories under study is not
subject to any pre-conditions. In al the countries/territories,
commercia/professional activities undertaken by former heads
of government after leaving office do not affect their entitlement
to such services and benefits. None of the countries/territories
covered by our research has guidelines or regulations governing

the provision of such services and benefits.

While acknowledging that the information gathered provided a useful
reference, the Independent Commission considers that any
arrangements relating to the CE must have regard to Hong Kong's
unique political, social and economic setting and that the practices in

other parts of the world are not necessarily applicable to Hong Kong.



Meeting with Members of the Legidative Council and

Attending RTHK Radio Programme

1.9

1.10

1.11

The Independent Commission understands that the remuneration
package and post-office arrangements for the CE is a matter of public
interest. To ensure that its proposals will receive broad-based support
within the community, the Independent Commission has followed
closdy the public views expressed through  media
reports/’commentaries and meetings of the relevant committee/panel of
the LegCo.

The Independent Commission has placed particular importance on the
views of the LegCo Members. Despite working under a very tight
schedule, the Independent Commission invited all Members of the
LegCo to meetings on 14 and 21 May 2005 to exchange views on the
issuesinvolved. A total of nine LegCo members attended the meetings.
Some LegCo Members have aso provided the Independent
Commission with written submissions. Their submissions are attached
at Appendix D.

The views of the Members of the LegCo are summarised below.

(@ Remuneration package for the CE

(i) Most of the LegCo Members who have commented on the
issue hold the view that the structure of the remuneration
package for the CE should be aligned with that for the



(b)

Principal Officials (POs) under the Accountability System
and that there should be a relativity of no more than 25%
between the remuneration of the CE and the pay of the
Chief Secretary for the Administration (CS). Most of them
consider that the new package should be implemented as
from July 2007.

CE's involvement in political and commercial/professional

activities after leaving office

(i)

(i1)

Most of the LegCo Members who have expressed views on
the issue consider it unnecessary to impose any restrictions
on a former CE’s involvement in political and charitable

activities after leaving office.

In respect of commercial/professional activities, LegCo
Members generally share the view that a CE should be
subject to post-office restrictions which are more stringent
than that for POs and senior civil servants. However, their
views on the duration and form of such restrictions are

diverse.

(iii) The mgjority of the LegCo Members are of the view that

the new arrangements should apply to Mr Tung Chee Hwa.



(c) Servicesfor former CE

(i) Members views on whether a former CE should be
provided with services such as office accommodation and
administrative support are aso diverse. While some of
them consider it appropriate to provide such services to
meet aformer CE’s needs, others consider it unnecessary to
provide aformer CE with these services. Some suggest that
the services should be provided for a specific duration.

(i) Most of the Members agree to provide a former CE with

Security protection on aneed basis.

1.12 The Chairman and a member of the Independent Commission attended
a RTHK phone-in programme on 19 May 2005 to listen to public
views on the three issues. Ten calls from members of the public were

taken and they expressed the following views:

(@ most of them agreed that the CE’s remuneration package should
be restructured, and that the new package should be
implemented in July 2007 when the third term CE assumed
office. However, two calers were of the view that the new

package should be implemented as soon as possible;

(b) some callers pointed out that the Administration should ensure
that the public resources would be put to their proper use when

contemplating the servicesto be provided to aformer CE; and



(c) others suggested that the services for a former CE should be
provided to meet his needs and a mechanism should be put in

place to review the provision of services from time to time.

Meeting with Mr Tung Chee Hwa

1.13 At theinvitation of the Independent Commission, Mr Tung shared with
members his views that a former CE could continue to serve the
country and Hong Kong after leaving office. In essence, aformer CE
could, if called upon to do so:

(@ make use of the international connections acquired while in
office and play an “ambassadorial role” for the country and

Hong Kong;

(b) play a bridging role between Hong Kong and the Mainland on

matters affecting the two places; and

(c) engagein other activities with the aim of promoting the interests

of thelocal community.



CHAPTER 22 REMUNERATION PACKAGE FOR THE
CHIEF EXECUTIVE

I ntroduction

2.1 The Independent Commission will consider in this chapter whether the
remuneration package for the CE should be re-structured, and if so,

how.

Background

2.2 The existing remuneration package for the CE comprises the following

e ements:

(@ amonthly remuneration of $244,565;

(b) agratuity at the rate of 25% of total basic remuneration which is
equivalent to $61,141 per month;

(c) anannual passage alowance, currently at the rate of $39,630 per

person, for CE and his spouse;

(d) vacation leave of 55.5 days, subject to a maximum accumulation
limit of 365 days,

- 10 -



2.3

24

(e) anon-accountable entertainment allowance, currently at the rate
of $729,600 per annum or $60,800 per month;

(f)  housing, free of any rental charge; and

(g) free medical and dental care for the CE and his spouse, on the

same basis as that provided to civil servants.

The present package for the CE was modelled on that for previous
Governors, which was based on a pay differential of 25% over the
salary of the CS, and the concept of a long annual leave and passage
provision for returning to the United Kingdom for vacation. The
arrangement, which has not been reviewed in the past eight years, isno
longer appropriate for alocally elected CE holding the most important
public office in Hong Kong.

Furthermore, the package is out of tune with that of the POs holding
political appointment in terms of remuneration structure and cash
value. Had the former CE not decided for personal reasons not to
make any change to the remuneration package of CE, the package
would have been brought in line with that of the politically appointed
POs when the Accountability System was introduced in July 2002. As
a consequence, the take-home pay of the CE ($2.93 million per annum)
is now lower than the total cash package of the CS ($3.57 million per
annum) or the Financia Secretary (FS) ($3.45 million per annum),
although the total cost of the CE's package to the public purse is
higher.

- 11 -



Major Considerations

2.5 In reviewing the remuneration package for the CE, the Independent

Commission consders that the following factors are relevant.

@

Level of remuneration for the CE should be commensurate with
his responsibilities and status as the head of the HKSAR

The CE occupies a specia constitutional position. Under the
Basic Law, the CE is the head of the HKSAR and represents the
Region. As the head of the HKSAR Government, the CE
exercises a wide range of powers and functions, which include
implementing the Basic Law and other laws applicable to
HKSAR, signing bills and budgets passed by the LegCo and
promulgating laws, deciding on government policies,
recommending POs for appointment or removal by the Central
People’s Government (CPG), appointing or removing judges
and public officers, implementing CPG’s directives, conducting
external affairs, and approving the introduction of motions
regarding revenues or expenditure to LegCo. The CE should be
properly remunerated for the breadth and complexity of the
responsibilities vested in him.

- 12 -



(b)

Remuneration package for the CE should be re-structured and
aligned with that of the politicaly appointed POs, and bear a
suitable relativity with the pay of the CS

The CE and the POs under the Accountability System are
accountable for the governance of Hong Kong. Under the
Accountability System, the politicaly appointed POs are
remunerated with a total cash package’. The Independent
Commission considers that there is a case to bring the
remuneration structure of the CE in line with that of his POs,
such that the new package will be a monthly pay with relevant
benefits encashed. Such an arrangement is simple in structure
and easy to administer. The level of remuneration for the CE
can then be determined by applying a suitable differential over
the pay of the CS to acknowledge the difference in ranking and

scope of responsibilities.

1

The current monthly remuneration of the three Secretaries of Departments and 11
Directors of Bureaux are as follows:

monthly cash remuneration

Chief Secretary for Administration $297,510 (FS'ssdary x 103.5%)
Financia Secretary (FS) $287,450 (STssdary x 103.5%)
Secretary for Justice (SJ) $277,730 (DoB’ssalary x 103.5%)

Directors of Bureaux (DoB) $268,305

- 13 -



(©)

Although appointment to the office of the CE will bring other
rewards, the remuneration should be reasonably competitive so
as not to deter suitable candidates from seeking the office of CE

It should be recognised that the position of the CE demands
unreserved commitment on the part of the incumbent, that the
post holder will have no other income from employment during
the tenure of service, and that he is likely to have personal or
family financial obligations that must be maintained.
Accordingly, the remuneration package should be set a a
reasonable and redlistic level to enable competent candidates to
seek that public office, though the Independent Commission
accepts that tracking private sector pay levels is not entirely
practical in Hong Kong.

The Independent Commission’s Proposal

2.6

In the light of the considerations set out in paragraph 2.5 above, the

Independent Commission recommends that the remuneration package

@

for the CE should be re-structured to meet the following conditions:

to alter the remuneration structure of the CE to an al-inclusive

cash package similar to that of the POs,

- 14 -



2.7

(b)

(©)

(d)

to eliminate the existing anomaly that CE is having alower take-
home pay than the total cash package of CS or FS and reinstate a
suitable relativity between the remuneration of the CE and that
of CS;

to rationalise the impractical non-cash elements in the existing
package (by, for example, reducing the annual leave of 55.5
days to 22 working days, which is identical to the existing

entitlement of POs); and

in implementing (a), (b) and (c) above, to cap the tota cost to
the taxpayer at the same level as the existing package (excluding
entertainment allowance, housing as well as medical and dental

care).

Capping the total cost of the new package at the existing level will yield

annua cash remuneration of about $4,017,100° or $334,758 per month.
This works out to be about 12.5% more than the existing annual pay of
CS of $3,570,120. The CE will no longer be entitled to gratuity or

passage allowance.

2

Total cost to the taxpayer of CE’s existing remuneration package:

Amount per annum

Cash remuneration $2,934,780
Gratuity $733,695
L eave passage allowance $79,260
Encashed value of 33.5 days' untaken leave $269,357
(assuming that the annual taken leave is 22 days and that the $4,017,092

outstanding leave balance of 33.5 days will be encashed)

- 15 -



2.8

2.9

The Independent Commission has reviewed the pay differentials
between a head of government and the next in rank in other parts of the
world and agreed that a differential of 12.5% is reasonable’. The
Independent Commission has noted that this represents a sizable
reduction from the traditional differential of 25%, but found that the
extent of downward adjustment is comparable to the arrangements for

politically appointed POs — when the Accountability System was

introduced in July 2002, the pay differentials between CS, FS,
Secretary for Justice (SJ) and Directors of Bureau (DoB) were reduced
amost by half .

Although annua remuneration of about $4.02 million may be on the
high side in terms of internationa standards, it is a well known fact
that the general remuneration level of the most senior executives in
major Hong Kong corporations is consistently higher than that of other
advanced economies. Within the Hong Kong community, the
remuneration of the CE can hardly be regarded as competitive when
compared with key positions in the private sector. It isaso lower than

the pay of senior executivesin some public sector bodies.

3

The pay differentials between a head of government and next in rank in other parts of
the world are: Austraia (26.8%), Canada (35.1%), Finland (20.0%), Japan (36.9%),
Macau (33.3%), Netherlands (0%), New Zealand (67.6%), Singapore (12.4%), United
Kingdom (37.9%), and United States (114.7%).

Pay differential between Before July 2002 After July 2002
CSand FS 5.8% 3.5%
FS and SJ 6.1% 3.5%

SJand DoB 6.6% 3.5%

- 16 -



2.10 On the above basis, the new remuneration package for the CE will be

211

asfollows:

@)

(b)

(©

(d)

(€)

cash remuneration of $4,017,100 per annum (or $334,758 per

month);

annual leave of 22 working days, subject to a maximum
accumulation limit of 22 days. Any accumulated leave will be
forfeited upon leaving office;

a non-accountable entertainment alowance at the existing rate to
be subject to annual adjustment in accordance with established
practice;

official residence, free of rental charge; and

medical and dental care on the same basis as before.

The Independent Commission has noted the recent discussion within

the community on the provision of an official residence for the new
CE. Wihile reaffirming the existing policy that the CE should be

provided with an officia residence, free of rental charge, the

Independent Commission recommends that the Administration should

identify a suitable location as a permanent official residence for the

future CEs. If, for whatever reasons, the CE chooses not to move into

the officia residence provided by the Government, he will have to

meet his accommodation needs out of his own means.

- 17 -



I mplementation Timetable

212

2.13

The Independent Commission has heard arguments both in favour of
and against revisng the remuneration package in the middle of the
current five-year term. Those in favour have argued that the former
CE made his own decison to keep his remuneration package
unchanged, and his successor does not necessarily have to follow. If
the remuneration structure of the CE is now rationalised, they see no
reason why the implementation has to be deferred. Those against an
immediate change have pointed out that the new CE returned through
the by-election will only serve out the remainder of his predecessor’s
five-year term, and therefore the existing remuneration package should

continue to apply.

The Independent Commission considers that the arguments of both
sides are finely balanced. However, taking a broad perspective, the
Independent Commission considers that there is a stronger case for
implementing the new package in July 2007. Thisisin line with the
established practice in LegCo that any substantial change to the
remuneration package for LegCo Members proposed in one LegCo
term will only be implemented in the following term. The Independent
Commission, therefore, recommends that the existing remuneration
package should continue to be applicable to the new CE returned
through the by-€election, and that the new package will be implemented
for the third term CE in July 2007.

- 18 -



Adjustment Mechanism

2.14

2.15

In April 2001 and October 2002, the remuneration of the CE was
adjusted by +4.99% and —4.42% respectively in line with the civil
service pay. In April 2003, the CE and his politically appointed POs
decided voluntarily to reduce their pay by 10% to demonstrate the
willingness of the political tier to share hard times with the

community.

The new remuneration package of the CE is not linked with civil
service salaries. As a matter of policy, it will no longer be appropriate
for CE’'s remuneration to be adjusted in line with the civil service pay,
although the Independent Commission appreciates that at times the CE
and his POs may take a political decision to reduce their remuneration
in accordance with the civil service pay cut as was the case in April
2003. To ensure that the remuneration of the CE reflects the prevailing
political and economic redlities, the Independent Commission
recommends that the remuneration of the CE (and the POs under the
Accountability System) should be reviewed from time to time by an

independent body.

Other Related Issues Considered by the Independent

Commission

2.16 The Independent Commission has considered the merits of including a

pension element in the remuneration package of the CE. Argumentsin
favour of providing lifellong pension benefits include the

- 19 -



2.17

consideration that we should make provision for aformer CE to enable
him to maintain a standard of living commensurate with his status as a
former CE. The practice of providing some form of monetary benefits
to former heads of government is common in the countries/territories
covered in our survey. These countrieg/territories are characterised by
the fact that their heads of government are mostly professiona
politicians. Hong Kong, however, has a rather different political

setting. The CE may be drawn from more diverse backgrounds.

Having regard to the fact that the idea of providing the CE with
pension benefits will unlikely be supported by the community, the
Independent Commission considers that the issue should be revisited in

future.

- 20 -



CHAPTER 3: INVOLVEMENT IN  POLITICAL AND
COMMERCIAL/PROFESSIONAL ACTIVITIES
BY FORMER CHIEF EXECUTIVES

Introduction

3.1 Concern has been expressed that in view of the importance of the
position of the CE, the considerable influence and authority he
commands and the range of sensitive information which comes to his
knowledge while in office, arrangements should be put in place to
avoid any conflict of interest after he leaves office. The Independent
Commission will explorein this chapter whether rules should be drawn
up to regulate a former CE's participation in politica or

commercial/professional activities after leaving office.

Existing Arrangements Applicable to Principal Officials under
the Accountability System

3.2 The CE and the POs under the Accountability System are the
governing team of the HKSAR Government. At present, within one
year after stepping down from office, politically appointed POs are
required to seek the advice of the Advisory Committee on Post-office
Employment for Principal Officials before commencing any
employment, becoming a director or a partner in any business or
profession, or starting any business or profession on his own account

or with others. The advice of the Advisory Committee will be made

- 21 -



public. In respect of participation in political activities after leaving

office, POs are not subject to any restrictions.

Major Considerations

3.3

In determining whether any rules applicable to former CEs should be

drawn up, the Independent Commission considers that the following

factors are relevant.

@

Maintenance of public trust in the integrity of the most

important public office in Hong Kong is an overriding necessity

The CE is returned by election and appointed by the CPG to be
the head of the HKSAR and the HKSAR Government
respectively. The Independent Commission has no reason to
believe that the integrity of the person who has been entrusted
with the important task of governing Hong Kong will be in
doubt after leaving office.  Nor does the Independent
Commission see any reason to question the ability and
judgement of a former CE in steering himself away from any
possible conflict of interest situations after leaving office.

Notwithstanding the above, the Independent Commission
considers that there is a need for an open and transparent system
to be put in place to prevent any perception of possible conflict
of interest arising from the post-office activities of a former CE.

There are two major considerations here. Firstly, members of

- 22 -



(b)

(©

the public have a general expectation that former CEs should
continue to uphold the highest standards after leaving office.
The Independent Commission believes that both the public and a
former CE would welcome a clearly stated set of rules on what
is and is not acceptable. Secondly, the office of the CE is the
highest public office in HKSAR. Thereis an overriding need to
preserve public trust and to uphold the dignity and integrity of

the office.

Post-office restrictions for former CEs should be more stringent
than those currently applicable to POs under the Accountability
System

The Independent Commission consders this approach
justifiable, as a CE is in charge of the full range of policy issues
and has wider access to sensitive or confidential information
while in office. His powers and responsibilities exceed those of
his POs. A more restrictive approach will also meet the public
expectation that former CEs should be subject to greater post-
office employment controlsin terms of duration and stringency.

Post-office restrictions should be premised on the principle of

reasonabl eness and fairness

The Independent Commission seeks to balance various factors

including:

- 23 -



(i) the overiding need to maintain and enhance public
confidence in the office of the CE;

(if) the standards of conduct expected of a former CE by the

community;

(iii) a former CE's continued contribution in terms of his

expertise and experience to the community; and

(iv) a former CE’s right to pursue employment after leaving

office.

Applying these factors, the Independent Commission considers
that a former CE should not be redricted for an exceedingly
long period from taking up employment after leaving office.
Nor should he be prevented from continuing to make a
contribution to the country and Hong Kong, if thereis clearly no

conflict of interest.

There have been suggestions that a former CE should be barred
permanently from returning to the private sector. The
Independent Commission has reservations about this blanket
restriction for two main reasons. Firstly, such a stringent
requirement will have the adverse effect of deterring suitable
candidates with a private sector background from seeking the
office of the CE. A CE may not wish to retire permanently after

leaving office, and may wish to return to the private sector, or to

- 24 -



resume the practice of a profession. Secondly, the acceptance of
employment outside the Government by a former CE and the
public interest are not necessarily in conflict with each other.
Indeed, given the knowledge and experience of a former CE, it
would be in Hong Kong's interests if he could continue to
contribute to the community after leaving office provided that

there is no conflict of interest.

The Independent Commission’s Proposal

Political activities

34

Under Article 46 of the Basic Law, a CE may serve for not more than
two consecutive terms.  Noting that none of the countries/territories
covered in our study imposes any restrictions on the political activities
of former heads of government, the Independent Commission
recommends that restrictions other than the above Basic Law

requirement will not be appropriate or necessary.

Commercial/professional activities

3.5

The Independent Commission has reviewed the practices elsewhere in
the world. Of the seven countries/territories with some form of
restrictions imposed on the commercial/professional activities of their
former heads of government, most have adopted the approach of listing
out the prohibited activities. The scope of these prohibited activitiesis
relatively limited, covering, in the main, switching sides in litigation

against the government, giving advice to outsiders using officia
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3.6

3.7

information and making representations to government departments.
In the case of the United Kingdom, any post-office employment plan
of its Prime Minister has to be vetted by an advisory committee. This
is, in fact, the approach currently adopted for the POs under the
Accountability System.

While agreeing that the above mentioned areas such as the interests of
the Government in court proceedings and the disclosure of officia
information should be protected, the Independent Commission does
not favour the listing approach adopted by the maority of the
countries/territories under study, as it will be impossible to provide an
exhaustive list of prohibited acts that can keep up with the constantly

changing environment of Hong Kong.

Two major concerns have been repeatedly raised in the Independent
Commission’s consultation with the LegCo Members. to guard against
the improper use of official information and to formulate rules on the
post-office employment activities. The Independent Commission
agrees that its recommendations should aim at preventing any

perception of conflict of interest in these two areas.

Use of Official Information

3.8

On the use of official information, the Independent Commission
recommends that the following restrictions applicable to a former CE
should be drawn up :

- 26 -



@

(b)

a former CE shal not use his former official position or any
information made available to him during his term of office that
has not yet been known to the public to benefit himself or any
other persons, financially or otherwise. Further, he shall not use
information which he has access to while in office to provide
advice to any person if this will give the recipient an unfair

advantage over any other persons; and

except with the prior approva of the Government, a former CE
snall not use, divulge or communicate to any person any
classified or market sensitive information, if that has come to his
knowledge during his term of office. The form of disclosure
includes publication in a speech, lecture, radio or television

broadcast or in the press or in book form or otherwise.

Post-office Employment Rules. Three-Year Control Period

3.9

Having regard to the existing post-office employment restrictions

applicable to POs and senior civil servants', the Independent
Commission recommends that a former CE should be subject to a

control period of three years after leaving office.

1

Under the existing post-service employment control system for civil servants, officers
on pensionable terms are subject to the prior permission requirement for two years
after retirement. For officers at AOSGA1(D8), the control period is three years.
Currently, there is also a minimum sanitisation period of six months for pensionable
directorate officers during which paid employment is prohibited except in cases where

there are very specia considerations and there is clearly no conflict of interest. The

period may be shortened or lengthened depending on the circumstances of individual
cases. The policy on post-service employment of former directorate civil servants is
currently under review.
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3.10

@

(b)

During the first year, a former CE will be barred from
commencing any employment (either on afull-time or part-time
basis), becoming a director or a partner in any business or
profession, or starting any business or profession on his own
account or with others. The exemptions are set out in paragraph
3.10 below.

In the following two years, other than the exemptions set out in
paragraph 3.10 below, a former CE is required to seek advice
from an advisory committee before re-engaging in employment,

business or professional activities.

During the first year after leaving office, aformer CE shall undergo an

automatic waiting period which is effectively an outright ban against

employment or commercial activities. The proposed waiting period

recognises the specia position of the CE within the Government, the

breadth of his powers and responsibilities and the range of officia

information he has had accessto. There will be blanket exemption for

him to accept, on a full-time or part-time bas's, appointments in non-

commercia organisations as follows:

@

(b)

appointments made by the Central Authorities or the HKSAR

Government;

appointments to charitable, academic or other non-profit-making

organisations; and
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311

(c) appointments to non-commercial regional or international

organisations.

The Independent Commission considers that whether or not to accept
an appointment in a non-commercial organisation should be primarily
amatter left to the good sense of aformer CE. If in doubt or if thereis
any other appointment not covered in the above categories which is
considered to be in the public interest, he should consult an advisory
committee. He is required to inform the incumbent Administration of
any such appointment, remunerated or otherwise, accepted and
undertaken by him. A register will be kept and made available for
public inspection upon request.

During the second and third years, apart from the appointments in non-
commercia organisations set out in paragraph 3.10 above, aformer CE
may also commence any employment, become a director or a partner
in any business or profession, or start any business or profession on his
own account or with others after seeking the advice of an advisory
committee. In vetting the post-office employment plans of a former
CE, the advisory committee shall have regard to two broad principles:
to prevent conflict of interest and to avoid negative public perception.
The Independent Commission further recommends to the advisory

committee that aformer CE shall not:

(@ enter into employment with or become a director of companies

with land or property development being part of their business
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3.12

or companies awarded with franchises approved by the

Executive Council during the CE’ stenure;

(b) represent any person in connection with any claim, action,
demand, proceedings, transaction or negotiation against or with

the Government;

(c) engage in any lobbying activities on matters relating to the

Government;

(d) enter into employment with or become a director of companies
which are involved in on-going litigation with the Government;

and

(e) beinvolved personally in the bidding for any government land,

property, projects, contracts or franchises.

The Independent Commission recommends that a body similar to the
existing Advisory Committee on Post-office Employment for Principal
Officias should be set up to take on the task of advising former CEs
on their plans to take up employment, and advising them on the
suitability of appointments in non-commercial organisations
mentioned in paragraph 3.10 above. Such a committee will operate on
an advisory basis. The Independent Commission further recommends
that the advice given by the advisory committee should be published,
for example, as soon as a former CE has taken up a private sector job

which the advisory committee has scrutinised. There would be no
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3.13

3.14

announcement if a former CE decided not to go ahead with his plans
after hearing the views of the advisory committee: to do otherwise
would be an unjustified intrusion into persona privacy. The
Independent Commission believes that an open and transparent
advisory system while protecting the persona privacy of a former CE
will alow interchange of talents between the public and private sectors.
At the same time, it will secure public confidence and CE's

compliance.

In terms of the duration and stringency of controls, the above proposed
three-year employment rule surpasses the arrangements in those
countries/territories  which have adopted similar post-office
employment restrictions for its former government leaders. In the
United Kingdom, for example, the Prime Minister is required to seek
advice from an advisory committee before accepting any outside
employment within two years after leaving office and he is normally
expected not to take up employment within the first three months of

this two-year period.

The Independent Commission has taken note of the argument that a
restrictive system will discourage talented people from seeking the
office of CE. In the commercia world, restrictions on freedom of
future employment are normally complemented by monetary
compensation, but the Independent Commission acknowledges that
thisis unlikely to be accepted by members of the public in the case of
the CE. We consder, however, that the risk of discouraging
candidates from seeking appointment to the CE's office will be
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minimal if the restrictions are limited to a reasonable period and the
rules are sensibly applied. The Independent Commission also shares
the view that there should be as much interchange of talent as possible
between the public and private sectors. We believe that a flexible
system, which curtails employment plans only when they might
threaten public confidence, would not prevent those benefits from
being realised.

Enfor ceability of Restrictions

3.15 The Independent Commission recommends that a written undertaking

in the form of an agreement under seal signed by each CE on taking up
office?, signifying agreement to abide by the restrictions would be
adequate to protect the public interest. Such an agreement will be
enforceable. Nonetheless, the Independent Commission considers it
inconceivable that a person who has been elected to the highest public
office in Hong Kong would breach his undertaking. In case of non-
compliance, though, the Independent Commission believes that in a
city as open and transparent as Hong Kong, the real and more effective
sanction rests with the revelation of the wrongdoing, which would be
swiftly followed by public censure through the news media and the
LegCo. Public censure would be a powerful incentive for aformer CE
to abide by the agreement.

2

This should be arranged as soon as possible for the CE to be returned through the by-
election.
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Applicability to Mr Tung Chee Hwa

3.16 The Independent Commission welcomes the pledge made by Mr Tung
Chee Hwa in public that he would not engage in any activities that
would give rise to any possible conflict of interest after leaving office.
However, the Independent Commission considers that a written
undertaking signed by Mr Tung that he will abide by the proposed
post-office restrictions will provide further reassurance to the public.
The Independent Commission recommends that Mr Tung should be
consulted on whether or not he is prepared to sign such an undertaking.

I mplementation Timetable

3.17 The Independent Commission recommends that the above restrictions
on post-office employment should be applied to subsequent CEs,
including the CE to be returned through the by-election following Mr
Tung'sresignation.
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CHAPTER 4: SERVICESFOR FORMER CHIEF EXECUTIVES

Introduction

4.1 Before reunification, the Governors would leave Hong Kong and
return to the United Kingdom after completing their tenure of service
with the then Hong Kong Government. The question of making post-
office arrangements for them did not arise. Now that the CE is a
locally elected person, there is a need to consider whether provisions
should be made for aformer CE after leaving office. The Independent
Commission will consider the issue in this chapter.

Major Considerations

4.2 In considering whether post-office services should be provided to a
former CE, the Independent Commission considers that the following

factors are relevant.

(@) After leaving office, a former CE should be accorded the status
and respect that a person who has held the most important public

position in Hong Kong deserves

Thereis currently no provision for aformer CE in recognition of
the services he has rendered to Hong Kong during his tenure.
Post-office arrangements, in the form of monetary benefit, office



(b)

accommodation and staff, travelling expenses, medical and
dental care, car and driver as well as security protection, are
common for former government leaders in other parts of the
world as our research findings show. While the scope and
duration of the services to be provided to a former CE can be
matters for further discussion, the Independent Commission
considers that as a matter of principle, a former CE should be
accorded certain core post-office services. This is a sign of
respect. It ensures that a former CE maintains the status that a
person who has held such a high office deserves. It has been
argued that if aformer CE accepts an appointment of the Central
Authorities as in the case of Mr Tung, such an appointment will
bring with it a number of privileges. However, the Independent
Commission is of the view that a former CE, as a former |eader
of Hong Kong, is fully entitled to receive formal recognition and

respect in the Special Administrative Region he has governed.

Provision of services for a former CE has the additiona
advantage of helping him play the role of an “ambassador” for
the benefit of the country and Hong Kong if called upon to do so

A former CE has considerable experience in public life. Itisin
the public interest that he can move into other areas of public
life and continue to contribute to the well-being of Hong Kong
after leaving office. Furthermore, a CE while in Government
has the opportunity to develop contacts with heads of
government in other places through Hong Kong's active
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(©

participation in international organisations and conferences.
Hong Kong has maintained its fine tradition of being an
outward-looking international city. After reunification, the CE
continues to participate in international conferences such as
APEC and WTO aongside with other heads of state. This
arrangement is unique to Hong Kong as a Speciad
Administrative Region of the country and is not available to
other Mainland provinces.

The Independent Commission shares the view that it will work
to the advantage of the country and Hong Kong, if a former CE
can make use of his international connections to undertake an
“ambassadorial role”’ in enhancing the profile of the country and
Hong Kong, and promoting our interests nationally and
internationally. If aformer CE is called upon to engage in these
“ambassadorial  activities’, the Independent Commission
considers that the Government should provide him with the

necessary support services.

Other former heads of government at the provincia level
elsewhere in the world are provided with services after leaving
office

Taking heed of the public views that the treatment for former
heads of nationa government should not be taken as the
benchmark in deciding what sort of post-office services should

be made available to a former CE, the Independent Commission
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(d)

has looked into the practices of selected governments at the sub-
national level. The Independent Commission notes that
generally speaking, a former provincial governor in the
Mainland is provided with a pension, security protection,
medical care, a car, office accommodation and a secretary on a
life-long basis. We aso note that in New South Wales,
Australia, aformer provincial head is entitled to a pension, a car
with driver, air travel alowances as well as office
accommodation and administrative support on alife-long basis.

Package of services for a former CE has to be publicly
defensible, and that public money has to be well spent

The Independent Commission shares the view that public
resources should be expended in a prudent and reasonable
manner. The package of services to be made available for a
former CE should only contain the elements that are
commensurate with his status as a former head of a Specid
Administrative Region and that are necessary to support him to
discharge his “ambassadorial duties’. A proper mechanism
should also be instituted to provide clearly under what
circumstances a particular service should be provided or

otherwise.
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The Independent Commission’s Proposal
4.3 In the light of the considerations in paragraph 4.2 above, the
Independent Commission recommends that the following package of

post-office services should be made available to aformer CE:

(@ office accommodation and administrative support (paragraphs
4.4 t0 4.6 below);

(b) protocol and related arrangements (paragraph 4.8 below);

(c)  security protection, including bodyguard services and security
system for his residence (paragraph 4.9 below);

(d) acar withdriver (paragraph 4.7 below); and

(e) medica and dental care (paragraph 4.10 below).

Details about each of the above services are provided in the ensuing

paragraphs.

Office Accommodation and Administrative Support

4.4  The Independent Commission envisages that a former CE will be
caled upon to undertake two main types of “ambassadorid
activities’:

- 38 -



4.5

4.6

(@ to meet the Mainland and overseas dignitaries visiting Hong
Kong; and

(b) to address the Mainland or international audiences through

conferences, speaking engagements or other fora.

As for (a) above, every year, many prominent officials from the
Mainland and overseas vidt or transit through Hong Kong. Most of
these Mainland and foreign visitors will welcome a meeting with a
former CE. As for (b) above, a former CE can complement the
promotional efforts of the incumbent Administration to travel outside
Hong Kong under government sponsorship to renew and strengthen

our links with the Mainland provinces and our international partners.

The functions envisaged above are promotional and protocol-related in
nature. The Independent Commission recommends that an office in
existing government premises be set up to serve former CEs and to
enable them to discharge these protocol functions. The office will not
be established to serve one particular former CE, but should be
available for any former CE who is prepared to play an “ambassadoria
role” for Hong Kong.

The office will provide a proper place for receiving foreign, Mainland
and local dignitaries. A former CE can give local and overseas media
interviews at the office and deal with paper work. The office should
provide secretarial and administrative support for making suitable

public and social appointments, and handling correspondence.
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Car with Driver

4.7

The Independent Commission further recommends that the office
should provide a car with driver for serving aformer CE. The service
will be withdrawn if aformer CE has taken up gainful employment in
the private sector or has re-engaged in commercial activities, which

provides a car with chauffeur services.

Protocol and Related Arrangements

4.8

The Independent Commission recommends that a former CE should be
accorded the formal title “Former Chief Executive of the HKSAR”

with the tenure forming part of
the formal title, abbreviated as “Former CE” with

the years of tenure. He can use the HKSAR emblem on business
cards, stationery, websites and other articles in accordance with the
law and established government guidelines.  The Independent
Commission further recommends that a former CE and his spouse be
granted access to VIP facilities at the Hong Kong International Airport.
These protocol arrangements will be made available to a former CE on
a life-long basis, regardless of whether he has taken up gainful
employment in the private sector or has re-engaged in commercial

activities.
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Security Protection

4.9

As aformer CE will likely continue to maintain a public profile after
leaving office due to his former official position, the Independent
Commission considers that the Government should safeguard the
persona security of a former CE. The Independent Commission
recommends that a former CE should be provided with security
protection. The provision and continuation of bodyguard services and
residential security system will be subject to the security assessment by
the Police from time to time, regardless of whether a former CE has
taken up gainful employment in the private sector or has re-engaged in
commercial activities.

Medical and Dental Care

4.10 The Independent Commission recommends that a former CE should be

offered medical and dental care on a life-long basis in line with that
provided to civil service pensioners'.

I mplementation Timetable

4.11 The Independent Commission recommends that the above services

should be made available to a former CE upon departure from office,
regardless of the duration of his service with the Government unless he

has been removed by the Central People’s Government pursuant to an

1

The coverage should include a former CE, his spouse and children who are unmarried
and under the age of 21.
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4.12

impeachment motion passed by LegCo. The above services are not
available to aformer acting CE.

The Independent Commission recommends that the above package of
post-office services should be put in place as soon as practicable.
Noting that the provision of post-office services for former CEs is a
new requirement, the Independent Commission considers that there is
a need to keep under review the appropriateness of the package, in the
light of the practical experience gained over the next few years. The
Independent Commission further recommends that this aspect could be
reviewed by an independent body when the other issues relating to the
office of the CE, such as the remuneration package, are due for review

in future.
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CHAPTERS: SUMMARY OF RECOMMENDATIONS

Remuner ation Package for the Chief Executive

51 The Independent Commission recommends that the remuneration

package for the CE should be re-designed to:

(@)

(b)

(©)

(d)

ater the remuneration structure of the CE to an al-inclusive
cash package similar to that of the POs;

eliminate the existing anomaly that CE is having a lower take-
home pay than the total cash package of CS or FS and reinstate a
suitable relativity between the remuneration of the CE and that
of CS,

rationalise the impractica non-cash elements in the existing
package (by, for example, reducing the annua leave of 55.5
days to 22 working days, which is identical to the existing

entitlement of POs); and

in implementing (a), (b) and (c) above, cap the total cost to the
taxpayer at the same level as the existing package (excluding
entertainment allowance, housing as well as medical and denta

care) (paragraph 2.6).
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5.2 The Independent Commission recommends that the differential
between CE's remuneration and the pay of the CS should be 12.5%

5.3

5.4

(paragraphs 2.7 and 2.8).

The Independent Commission recommends that the new remuneration

package for the CE should comprise the following components:

@

(b)

(©)

(d)

(€)

cash remuneration of $4,017,100 per annum (or $334,758 per

month);

annual leave of 22 working days, subject to a maximum
accumulation limit of 22 days. Any accumulated leave will be

forfeited upon leaving office;

a non-accountabl e entertainment allowance at the existing rate to
be subject to annua adjustment in accordance with established
practice;

official residence, free of rental charge; and

medical and dental care on the same basis as before (paragraph
2.10).

The Independent Commission recommends that the Administration

should identify a suitable location as a permanent official residence for

the future CEs. If, for whatever reasons, the CE chooses not to move



5.5

5.6

into the official residence provided by the Government, he will have to

meet his accommodation needs out of his own means (paragraph 2.11).

The Independent Commission recommends that the existing
remuneration package will continue to be applicable to the new CE
returned through the by-election, and that the new package will be
implemented for the third term CE in July 2007 (paragraph 2.13).

The Independent Commission recommends that the remuneration of
the CE (and the POs under the Accountability System) should be
reviewed from time to time by an independent body (paragraph 2.15).

Involvement in Political and Commercial/Professional

Activities by Former Chief Executives

5.7

5.8

In respect of participation in political activities, the Independent
Commission recommends that restrictions other than Article 46 of the

Basic Law will not be appropriate or necessary (paragraph 3.4).

On the use of official information, the Independent Commission
recommends that the following restrictions applicable to a former CE

should be drawn up :

(@ aformer CE shal not use his former official position or any
information made available to him during his term of office that
has not yet been known to the public to benefit himself or any
other persons, financially or otherwise. Further, he shall not use
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5.9

(b)

information which he has access to while in office to provide
advice to any person if this will give the recipient an unfair

advantage over any other persons; and

except with the prior approval of the Government, a former CE
shal not use, divulge or communicate to any person any
classified or market sensitive information, if that has come to his
knowledge during his term of office. The form of disclosure
includes publication in a speech, lecture, radio or television
broadcast or in the press or in book form or otherwise

(paragraph 3.8).

In respect of participation in commercial/professiona activities, the

Independent Commission recommends that a former CE should be

subject to a control period of three years after leaving office.

@

(b)

During the first year, a former CE will be barred from
commencing any employment (either on afull-time or part-time
basis), becoming a director or a partner in any business or
profession, or starting any business or profession on his own
account or with others. The exemptions are set out in paragraph
5.10 below.

In the following two years, other than the exemptions set out in
paragraph 5.10 below, a former CE is required to seek advice
from an advisory committee before re-engaging in employment,

business or professional activities (paragraph 3.9).
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5.10

5.11

During the first year after leaving office, the Independent Commission
recommends that there will be blanket exemption for a former CE to
accept, on a full-time or part-time basis, appointments in non-

commercia organisations as follows:

(@ appointments made by the Central Authorities or the HKSAR

Government;

(b)  appointments to charitable, academic or other non-profit-making

organisations; and

(c) appointments to non-commercial regional or international

organisations.

If in doubt or if there is any other appointment not covered in the
above categories which is considered to be in the public interest, the
Independent Commission recommends that a former CE should
consult an advisory committee. He is required to inform the
incumbent Administration of any such appointment, remunerated or
otherwise, accepted and undertaken by him. A register will be kept
and made available for public inspection upon request (paragraph 3.10).

During the second and third years, the Independent Commission
recommends that apart from the appointments in non-commercial
organisations, a former CE may also commence any employment,
become a director or a partner in any business or profession, or start

any business or profession on his own account or with others after
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seeking the advice of an advisory committee. In vetting the post-office
employment plans of aformer CE, the advisory committee shall have
regard to two broad principles: to prevent conflict of interest and to
avoid negative public perception. The Independent Commission
further recommends to the advisory committee that a former CE shall

not:

(@ enter into employment with or become a director of companies
with land or property development being part of their business
or companies awarded with franchises approved by the
Executive Council during the CE’ stenure;

(b) represent any person in connection with any claim, action,
demand, proceedings, transaction or negotiation against or with

the Government;

(c) engage in any lobbying activities on matters relating to the

Government;
(d) enter into employment with or become a director of companies
which are involved in on-going litigation with the Government;

and

() beinvolved personally in the bidding for any government land,

property, projects, contracts or franchises (paragraph 3.11).
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5.12

5.13

5.14

5.15

The Independent Commission recommends that a body similar to the
existing Advisory Committee on Post-office Employment for Principal
Officias should be set up to take on the task of advising former CEs
on their plans to take up employment, and advising them on the
suitability of appointments in non-commercial organisations. Such a
committee will operate on an advisory basis. The Independent
Commission further recommends that the advice given by the advisory
committee should be published (paragraph 3.12).

The Independent Commission recommends that a written undertaking
in the form of an agreement under seal signed by each CE on taking up
office, signifying agreement to abide by the restrictions would be
adequate to protect the public interest. The Independent Commission
believes that in a city as open and transparent as Hong Kong, the real
and more effective sanction rests with the revelation of the wrongdoing,
which would be swiftly followed by public censure through the news

media and the LegCo (paragraph 3.15).

The Independent Commission considers that a written undertaking
signed by Mr Tung Chee Hwa that he will abide by the proposed post-
office restrictions will provide further reassurance to the public. The
Independent Commission recommends that Mr Tung should be

consulted on whether or not he is prepared to sign such an undertaking.

(paragraph 3.16).

The Independent Commission recommends that the above restrictions
on post-office employment should be applied to subsequent CEs,
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including the CE to be returned through the by-election (paragraph
3.17).

Servicesfor Former Chief Executives

5.16

5.17

The Independent Commission recommends that the following package
of post-office services should be made available to aformer CE:

(@ office accommodation and administrative support;

(b) protocol and related arrangements;

(c)  security protection, including bodyguard services and security
system for his residence;

(d) acar withdriver; and

(e) medical and dental care (paragraph 4.3).

The Independent Commission recommends that an office in existing
government premises be set up to serve former CEs and to enable them
to discharge promotional and protocol-related functions. The office
will not be established to serve one particular former CE, but should be
available for any former CE who is prepared to play an “ambassadoria
role” for Hong Kong. The office should provide secretarial and
administrative support for making suitable public and socia
appointments, and handling correspondence (paragraphs 4.5 and 4.6).
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5.18

5.19

5.20

521

The Independent Commission recommends that the office should
provide a car with driver for serving aformer CE. This service will be
withdrawn if a former CE has taken up gainful employment in the
private sector or has re-engaged in commercia activities, which

provides a car with chauffeur services (paragraph 4.7).

The Independent Commission recommends that a former CE should be
accorded the formal title “Former Chief Executive of the HKSAR”

with the tenure forming part of
the formal title, abbreviated as “Former CE” with

the years of tenure. The Independent Commission further recommends
that a former CE and his spouse be granted access to VIP facilities at
the Hong Kong International Airport. These protocol arrangements
will be made available to a former CE on a life-long basis, regardiess
of whether he has taken up gainful employment in the private sector or

has re-engaged in commercial activities (paragraph 4.8).

The Independent Commission recommends that a former CE should be
provided with security protection. The provision and continuation of
bodyguard services and residential security system will be subject to
the security assessment by the Police from time to time, regardiess of
whether a former CE has taken up gainful employment in the private

sector or has re-engaged in commercial activities (paragraph 4.9).
The Independent Commission recommends that a former CE should be
offered medical and dental care on a life-long basis in line with that

provided to civil service pensioners (paragraph 4.10).
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5.22 The Independent Commission recommends that the post-office
services should be made available to a former CE upon departure from
office, regardless of the duration of his service with the Government
unless he has been removed by the Central People’'s Government
pursuant to an impeachment motion passed by LegCo. The services

are not available to aformer acting CE (paragraph 4.11).

5.23 The Independent Commission recommends that the package of post-
office services should be put in place as soon as practicable. The
Independent Commission further recommends that there is a need to
keep under review the appropriateness of the package, and that this
aspect could be reviewed by an independent body when the other
issues relating to the office of the CE, such as the remuneration

package, are due for review in future (paragraph 4.12).
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Appendix A

| ndependent Commission on Remuner ation Package
and Post-office Arrangementsfor the Chief Executive of the
HKSAR

Terms of Reference

The terms of reference of the Independent Commission are to consider and make

recommendations on :

(@) whether the remuneration package for the Chief Executive (CE) should be
re-designed such that it would be commensurate with his responsibilities
and status as the head of the HKSAR,

(b) whether rules should be drawn up and applicable to a former CE in respect
of his participation in political or commercia/professional activities after

leaving office;

(c) whether provisions should be made for a former CE in respect of persona
security, office accommodation and administrative support, as well as

medical and dental care for him and his spouse; and

(d) any matter relating to the above issues which the Administration may refer
to the Independent Commission from time to time.
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Appendix C

Arrangementsfor Former Heads of Gover nment

in Places Outside Hong Kong

The information below is primarily culled from the Internet, or
obtained from contacts in the governments of the countries/territories concerned,

or extracted from the research reports compiled by the LegCo Secretariat.

Australia
2. In Australia, the head of government is the Prime Minister.
3. After the Prime Minister leaves office, there are no specific rules

relating to his involvement in political or commercial activities. It is not
uncommon for a former Prime Minister to remain active politically, even after
he has ceased to be the Prime Minister.

4. A former Prime Minister enjoys various benefits. The precise

provisions vary depending on whether he remains in Parliament or not.

5. If he remainsin Parliament, he will be provided with:

(@ office accommodation, unlimited free postage for officia
purposes within the city in which he resides, telephone and

facsimile machines as well as a mobile phone;

(b)  two staff members;

(c) unrestricted first class air travel within Australia for non-

commercial purposes, for himself and his spouse;



(d) travelling allowance when travelling in the capacity of a

former Prime Minister;

(e) unrestricted economy class air travel within Australia for his

staff for official purposes;

(f) acar (plus driver) and access to pool transport in Australia;

and

(g) security protection.

6. If aformer Prime Minister is no longer a member of Parliament, he

will be provided with:

(@ apenson;

(b) office accommodation, unlimited free postage for officia
purposes within the city in which he resides, telephone and

facsimile machines as well as a mobile phone;

(c) two staff members;

(d) 40 domestic return trips per year (first class on scheduled
services) within Australia for non-commercia purposes, for

himself and his spouse;

(e) travelling expenses up to A$15,000 per annum for his staff for

official purposes;

(f) choice between allocated car (plus driver) in capital city of
home State or a private-plated car. Elsewhere in Australia,
access to pool transport; and
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(g) security protection.

Belgium
7. In Belgium, the head of government is the Prime Minister.
8. There are no rules governing a former Prime Minister's

involvement in political activities.

9. In the first year after ceasing to be a Member of Parliament, a

former Prime Minister is not allowed to take up a civil service post for which a

saary ispad.
10. As regards commercial activities, a former Prime Minister is not
alowed :

(@) to mention his former title in deeds or publications related to

profit-making companies,; and

(b) to become a member of the supervisory board or the
management of a company which, through his intervention,

was declared State contractor when he wasin office.
Therestriction in (b) aboveisvalid for five years following the end of histerm.

11. The benefits that a former Prime Minister enjoys after leaving

office include:
(@) apension;

(b) two staff members (granted at the end of alegislature or if the

whole government resigns);



(c) medical benefits, and

(d) security protection.

Canada
12. In Canada, the head of government is the Prime Minister.
13. There are no rules governing a former Prime Minister’'s

involvement in political activities.

14. As regards commercia activities, the restrictions applicable to all
public office holders, including the Prime Minister, are set out in the “Conflict
of Interest and Post-Employment Code for Public Office Holders’. Before
assuming office, all public office holders, including al Ministers (and the Prime
Minister), are required to sign a document certifying that, as a condition of their

holding office, they will observe the Code.

15. Section 28 of the Code sets out the obligations applicable prior to

leaving office:

(@) a public office holder is not allowed to be influenced in the
pursuit of his official duties and responsibilities by plans for or

offers of outside employment;

(b) a public office holder has to disclose in writing to the Ethics
Counsellor (appointed by the Prime Minister to, inter dia,
administer the Conflict of Interest and Post-Employment Code
for Public Office Holders and investigate alegations against
Ministers' conflict of interest) all firm offers of outside



(©)

employment that could place him in a position of conflict of
interest; and

a public office holder who accepts an offer of outside
employment is required to immediately disclose in writing to
the Ethics Counsellor as well as to his superior the acceptance

of the offer.

16. Sections 29 and 30 of the Code set out the restrictions applicable

after leaving office:

(@

(b)

(©)

(d)

a public office holder is permanently barred from switching
sides in any on-going proceedings to which the Government is
a party and in respect of which the person acted for or advised
the Government;

a public office holder is permanently barred from giving
advice to one's client using information not available to the
public concerning the programmes or policies of the
departments with which he was employed, or with which he
had a direct and substantial relationship during the year

preceding departure from office;

within two years after leaving office, a Minister is not allowed
to accept appointment to a board of directors of, or
employment with, an entity with which he had direct and
significant official dealings in the year preceding departure
from office; and

within two years after leaving office, a Minister is not allowed

to make representations to any department with which he had
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direct and significant dealings in the year preceding departure

from office.

17. In addition, section 33 of the Code stipulates that incumbent public
office holders who have official dealings with former public office holders are
required to report those dealings to the Ethics Counsdllor.

18. After leaving office, a former Prime Minister enjoys similar

benefits as other Members of Parliament. These include:

(@) apension provided for under the MP Pension plan;

(b) medical and dental benefits provided for under the MP Pension

plan; and

(c) lifeinsurance provided for under the MP Pension plan.

Germany
19. In Germany, the head of government is the Federal Chancellor.
20. There are no rules governing a former Chancellor’s involvement in

political or commercia activities. The only restriction, which is set out in
section 6 of the Federal Ministers Act, is the requirement to observe
“professional secrecy”, i.e. restriction from disclosing confidential information

known to him as aresult of his holding the office of the Chancellor.

21. After leaving office, a former Chancellor is entitled to the following
benefits:

(@) apension;



(b) office accommodation;

(c) one staff member;

(d) acar (plusdriver); and

(e) medica benefit.

Japan
22. In Japan, the head of government is the Prime Minister.
23. There are no rules governing a former Prime Minister's

involvement in political or commercial activities.

24. After leaving office, a former Prime Minister is entitled to the

following benefits:

(@) aone-off retirement allowance which would be given provided

that he has been Prime Minister for at least six months; and

(b) security protection.

New Zealand
25. In New Zealand, the head of government is the Prime Minister.
26. There are no rules governing a former Prime Minister’'s

involvement in political or commercial activities.

27. After leaving office, a former Prime Minister is entitled to the

following benefits:



(@ anannuity;

(b) reimbursement for international air travel, for non-commercial

purposes, for himself and his spouse;

(c) freedomestic air travel on the same basis as a current Member

of Parliament, for himself and his spouse;

(d) free domestic road and rail travel for himself and his spouse;
and

(e) acar.

People’s Republic of China

28. In China, the head of government is the Premier.

29. The Constitution of PRC provides that the Premier shall serve no
more than two consecutive terms. There is no information indicating that in
genera, the involvement of former heads of government in political activitiesis

subject to restrictions.

30. The general practice in Chinais that very senior officials (including
the Premier) are accorded, upon retirement, more or less the same treatment they
enjoyed whilst in office. The following would most likely form part of the

package :

(@) saary/ pension;

(b) medical benefitsincluding nursing;

(c) car;



(d) security protection;

(e) secretary; and

(f) office.

31 There is no time limit on the above package. The above post-office

treatmentsis aso applicable in general to former Governors of provinces.

United Kingdom

32. In the United Kingdom, the head of government is the Prime
Minister.
33. There are no rules governing a former Prime Minister’'s

involvement in political activities.

34. As regards commercia activities, the relevant arrangements are set
out in the “Ministerial Code: A Code of Conduct and Guidance on Procedures
for Ministers’. It is applicable to al outgoing Ministers, including Prime

Ministers.

35. Paragraph 140 of the Code requires Ministers, on leaving office, to
seek advice from the independent Advisory Committee on Business
Appointments about any appointments they wish to take up within two years of
leaving office, other than unpaid appointments in non-commercial organisations
or appointments in the gift of the Government. |If the Advisory Committee
considers that an appointment could lead to public concern that the statements
and decisions of the Minister, when in Government, have been influenced by the
hope or expectation of future employment with the firm or organisation

concerned, or that an employer could make improper use of official information



to which a former Minister has had access, it may recommend a delay of up to
two years before the appointment is taken up, or that for a similar period the
former Minister should stand aside from certain activities of the employer. The

Advisory Committee may also advise that an appointment is unsuitable.

36. A former Prime Minister is normally expected not to take up
employment within the first three months from the date of leaving office unless
the Advisory Committee advises alonger period. The Advisory Committee may
also waive the three-month period if no consideration of improper advantage
could apply. Examples are the return to a family business or the practice of a

profession such as medicine or teaching.

37. After leaving office, a former Prime Minister is entitled to the

following benefits:
(@ apension’;

(b) full pay and allowance of a Member of Parliament (MP) if he

remainsaMP;
(c) allowance for covering expenses on losing office’;
(d) alowance for office expenses; and

(e) security protection.

The Prime Minister is entitled to receiving a pension equal to one half of his final annual
salary when leaving office. This benefit is payable immediately unless he takes up
another paid ministeria or related post.

This allowance is not payable to any former Prime Minister while he holds the office of
the Leader of Opposition because he will receive financial support attaching to that
office.
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United States

38. In United States, the head of government is the President.

39. There are no rules governing a former President’s involvement in
political or commercia activities, other than the restriction that a person who

has been a President for two terms cannot stand for Presidential election.

40. After leaving office, a former President, other than a President
whose service was terminated by removal through the impeachment process, is

entitled to receive the following benefits as provided in the law:

(@ for the remainder of his life, a taxable pension that is equal to
the annual rate of basic pay of the head of an executive
department;

(b) transition funding is available to the outgoing President and
Vice-President for seven months to facilitate their relocation to

private life;

(c) provision of funds for an office staff and suitable office space,
equipment and supplies at any location within the US as
selected by the former President. The funding for this
provision becomes effective six months after the expiration of

aPresident’ sterm of office;

(d) travel expenses for a former President and no more than two
members of his staff for official travel and related expenses are
funded,
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(e) secret service protection limited to 10 years for former
Presidents who begin serving after 1 January 1997 and their

spouses are provided; and

(g) former Presidents and their spouses, widows and minor

children are entitled to treatment in military hospitals.

California
41. In California of the United States, the head of government is the
Governor.
42. Under the Cadlifornia Constitution, Governors cannot stand for

another gubernatorial election after serving two terms.

43. The restrictions placed on former state officias, including
Governors, are set out in the Political Reform Act. Before leaving office, state
officials are prohibited from making, participating in, or influencing a
government decision that directly relates to a prospective employer. Within one
year after leaving office, former state officials are barred from accepting
remuneration to communicate with their former agency in an attempt to
influence the agency’s decisions involving the issuance, amendment, awarding,
or revocation of a permit, licence, grant, or contract, or the sale or purchase of
goods or property. They are also permanently barred from accepting
remuneration to work on the other side of a proceeding that they participated in
while in office. In other words, they are prohibited from representing anyone
else and making a communication back to any government agency with the
intent to influence, in connection with any proceeding where the State of
Cdliforniais aparty or has adirect and substantial interest and the proceeding is

one which they participated while in office.
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44, Like other States in the country, there is no specific policy to
provide services to former Governors other than entitlements under state

pension/retirement scheme.

New South Wales

45, In New South Wales of Australia, the head of government is the
Premier. Premiers, like other officers in public agencies, should observe the
rules set out in aModel Code of Conduct Guidelines—

(@) before leaving office, officers should not use their position to

obtain opportunities for future employment;

(b) officers should not allow themselves or their work to be

influenced by plans for, or offers of, employment outside the

agency;

(c) former officers should not use, or take advantage of,
confidential information that may lead to gain or profit
obtained in the course of their official duties, until it has

become publicly available; and

(d) officers should exercise care in their dealings with former
officers of the agency, and make sure that they do not give or
appear to give the former officers favourable treatment or

access to privileged information.

46. Former Premiers of the New South Wales are entitled to the
following serviceson alife-long basis —

(@) parliamentary pension;
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(b) office accommodation;

(c) two staff members;

(d) air travel up to a certain limit (for former head of provincia

government and his/her spouse); and

(e) acar withdriver.

Ontario
47. In Ontario of Canada, the head of government isthe Premier.
48. There are no rules governing a former Premier’s involvement in

political activities.

49. Under the Members' Integrity Act 1994, former members of the
Executive Council, including former Premiers, are prohibited from accepting
contracts or benefits granted or approved by the Executive Council of Ontario
within one year after leaving office. They are also prohibited from making
representations to the government on their own behalf or on another person’s
behalf with respect to contracts of benefits granted or approved by the Executive
Council for one year after leaving office. The above restrictions do not apply if
the conditions on which the contract or benefit is awarded, approved or granted

are available to any other persons.

50. In addition, a former member of the Executive Council (including
former Premiers) shall not make representations to the Government of Ontario
in relation to atransaction or negotiation to which the Government is a party and
in which he or she was previoudy involved as a member of the Executive
Council, if the representation could result in the conferring of a benefit not of
genera application.
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51. The Members Integrity Act aso applies to other heads of
provinces in Canada.

52. After leaving office, a former Premier is entitled to the same
benefits as other elected members of the Ontario Provincial Parliament. Such

benefits include the following:

(@) apension;

(b) severance payment;

(c) aspecified payment to cover outplacement services offered by
a professional transition firm, a legal or retirement counselor
and/or expenses on educational course; and

(d) lifeinsurance.

Similar arrangements apply to former heads of other provincesin Canada.
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Submission from Article 45 Concern Group

(AA%E) w24 EEaRZIER

Views cn the Remuneration Package and Post-Office arrangements for the
CE

A. Remuneration package of the CE

1. Remuneration

(1)  The CE's remuneration should be aligned to that of Principal Officials
except that the CE should have a slightly higher basic salary.

(2)  The CE should have an official residence in the former Government
House and nowhere else. No compensation should be payable 1o the
CE if he or she chooses other accommodations.

(3) The CE should be entited fo a non-accountable entertainment
atiowance.

(4) The CE's leave entitlement should be similar to that of principal
officials, i.e. 22 days. The 55.5 days leave and passage entitlement of
former Governors of Hong Kong who came from overseas are
inappropriate for the CE, who is a permanent resident of the HKSAR.

(3) Similar to principal officials, the CE should not be entitied to gratuity.
(6)  The CE should enjoy free medical and dental care.

2. Timing of implementation

The new package should be put in place for the third term of the CE elected
in 2007. This follows from the arrangement under Articte 53(2) of the Basic
Law as interpreted by the NPCSC on 27 April 2007. Namely, the new CE

elected to continue the current term should alsoc be entiled fo the same
remuneration package.

W
Tl

om

1

r CE's invoivement in political or commercial/professional activities

w

Formulation of Rules

Rules no less stringent thar. those apopiicabis 1o principal officials should have
been formulated from the outset and applied to the CE. Thesa rules shouid
now be formulated without delay and applied o the former CE. The fact that
they wers not formulated from the outset is ne reason for not doing so.

T

urther, the rules for senicr government officials including the CE should be
ighiened up o reflect the principies set out in the Annex.

fan



C. Services to be provided for the former CE

(1)

The CE is not a head of state or government of the state. It is
inappropriate to use as comparables the President of the United State,
the Prime Minister of the United Kingdom or heads of government of
Australia, Belgium, Canada, Germany, Japan, New Zealand or of the
People’s Republic of China.

protocol arrangements — The CE is a public office. Once the occupier
leaves the cffice, he or she is an ordinary citizen. “Former CE” should
not be made a personal status with special dignities or privileged
attached.

security protection, bodyguards, car and driver — Only if warranted by
actual need. It should not be assumed that he or she requires it.

office accommodation and administrative support — There is no reason
why a former CE should be provided with office and staff. Neither
should he or she have any official duties qua former CE.

14 May 2005

Margaret Ng
Audrey Eu, S.C.
Ronny Tong, S.C.

Alan Leong, S.C.




Annex on Rules for Government Officials on conflict of interest and
confidential information

()

(b)

(€)

Hong Kong is a small place dominated by a number of major
conglomerates which have commercial interests in almost every sphere of
activity. Given that in future there may be more switching back and forth
between public and private sectors protecting confidential information
gleaned from the public sector and preventing conflicts of interest, actual
or potential is more of an issue here than elsewhere in the world. Without
the ultimate open accountability to parliament in other democracies, there
is an even more potent mix for abuse against the public interest.

Any information or knowledge which is acquired by a public servant in the
course of his employment and which is not information or knowledge
available to the general public or to those who are working in the same
field in the private sector is information or knowledge which is not for that
individual to use for his personal benefit after leaving the public sector.

Consideration should be given to make it a criminal offence to abuse any
such information which applies to every public servant during and after the
leaving of office. This can be reinforced by requiring every such person to
sign an undertaking on leaving office that he will not use any such
information or knowledge for personal gain or the gain of his employer
unless that the employer is a registered charity or an academic institution
and the use is confined to defined purposes.

A vetting body of say 7-10 persons should be created, with at least half
consisting of legislators, to vet all applications to join the private section.
All public servants above a certain rank including former CEs should be
required to submit any such applications to cover employment,
directorships or even private consultancies within a S year period of the
formal ending of their public service. A blanket exemption should exist for
work of any kind for registered charities or academia.

Guidelines should be developed for the type of employment or work which
a former public servant may take based upon the nature of his work in the
public sector in the 10 years preceding his retirement or resignation. Thus,
the more extensive that work is and the more extensive has been his
access to commercially sensitive or confidential information, the more
restricted may be the kind of employment or work he may take up during
the 5 year period of leaving office. Any application made must be
published and any person may, on giving good grounds, object to the
application being granted. Such objections must be considered by the
vetting panel which must also independently consider the merits of the
application. An application may be granted if the individual applicant and
his prospective employer undertakes that he will not be required to work in
certain areas related to his previous work in the public sector. Such
undertaking should be supported by criminal sanction: see (e) above.
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