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case NO. D78/90

Sa la r i e s  tax  - computation of value of quar ters  occupied j o in t l y  by two 
persons - whether 10% or  4% assumed value shall be halved - sect ion 9 of 
t he  Inland Revenue Ordinance. 

Panel: Robert Wei QC (chairman), Benjamin Kwok Chi Bun and Brian S 
Mcelney . 
Date of hearing: 27 February 1991. 
Date of decision: 26 March 1991. 

Two taxpayers appealed against  determinations of t he  Deputy 
Commissioner i n  which the  Deputy Commissioner had assessed ,them 
respectively t o  s a l a r i e s  tax on the  value of quar ters  provided by the  
Government as t h e i r  employer. They argued that the  quarters were jo in t  
and accordingly the  deemed value of t he  quarters,  10% or  4$, should be 
halved. 

Held : 

Section 9 ( 2 )  of the  Inland Revenue Ordinance makes it clear that the  
value of quarters is a percentage of taxable emoluments as s e t  out 
i n  t he  Ordinance. There is  no provision f o r  apportionment of t h e  
value of quarters provided by the  employer. The value of the  
quar ters  must be calculated i n  accordance with t he  provisions of the  
Inland Revenue Ordinance. 

Appeal dismissed. 

D J Gaskin f o r  the  Commissioner of Inland Revenue. 
Taxpayers i n  person. 

Decision: 

1. Two taxpayers a r e  appealing against  t he  determinations of the  
Deputy Commissioner of Inland Revenue dated 4 January 1991 confirming the  
s a l a r i e s  t ax  assessments ra i sed  on them respect ively  for  t he  year of 
assessment 1988189. The i s sue  is  how the r e n t a l  value of the  quarters 
a l loca ted  t o  t h e m  jo in t ly  by t h e i r  employer should be computed. 

The Facts 

2. The Taxpayers a r e  and were a t  all re levant  times employed by 
the  Hong Kong Government on the  same terms and conditions of service. 
They l ived  together i n  quar ters  provided on t h e i r  jo in t  application,  
although they were each e n t i t l e d  t o  separate quarters.  For the  first 
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345 days of the  year i n  question they l i ved  f i r s t l y  i n  one f l a t ,  then i n  
another, and l a s t l y ,  f o r  two days p r i o r  t o  going on leave, i n  an hotel  
room. 

3 The C iv i l  Service Regulations ('CSR') formed pa r t  of t he  terms 
and conditions of t he  Taxpayers ' employment. CSR 872(1) specif ies  the  
ren t  payable f o r  quarters provided f o r  an o f f i c e r  to be 7.5% of h i s  
salary. CSR 874 provides f o r  t he  pro-rating of the  ren t  of quarters 
which a r e  a l located jo in t ly  t o  of f icers .  The Taxpayers therefore each 
paid ren t  at  half the  normal r a t e ,  t h a t  is, 3.75% of t h e i r  respective 
salaries. 

The Law 

4. The income of an employee includes, when a place of residence 
is provided by the  employer at  a r en t  l e s s  than t h e  r en t a l  value, t he  
excess of t he  r e n t a l  value over t he  r e n t  (sect ion 9 ( l ) ( c )  of t h e  Inland 
Revenue Ordinance). The r e n t a l  value of any place of residence provided 
by an employer is  deemed to be 10% of t he  income derived from the 
employment for the  period during which a place of residence is provided; 
provided that if such place of residence be a hotel ,  hos te l  o r  boarding 
house the  r e n t a l  value i s  deemed t o  be: ( i )  8% of t h a t  income where the  
accommodation cons is t s  of not more than two rooms and ( i i )  4% where the  
accommodation consis ts  of not more than one room (sect ion g(2)). 

5 . The assessments under appeal a r e  i n  each case based on the  
computation of t h e  deemed r e n t a l  value a t  10% of t he  income of each 
Taxpayer for  t he  r e s iden t i a l  flats and at  4% f o r  t he  hotel .  The 
Taxpayers complain that it is unfair because they consider t h a t  they are 
being taxed as if they each enjoyed the  benef i t  of t h e  exclusive use and 
occupation of t he  e n t i r e  quarters.  To be fair, they contend, t he  r e n t a l  
value for  each of them should be computed a t .  5% and 2% of t h e i r  
respective incomes. It is common ground t h a t  if  only one of them had 
taken quarters from t h e  Government and the  other had waived h i s  
entitlement to quarters and had simply l ived  with t he  former i n  the  same 
quarters,  t he  r e n t a l  values would have been computed a t  10% f o r  the  flats 
and 4% f o r  the  ho te l  respect ively of t h e  income of the  one taking the  
quarters,  and the  r en t  a t  7.5% of t h a t  income, while the  other,  not 
having taken any quarters from t h e  Government, would not have been l i a b l e  
to be taxed f o r  quar ters  a t  all. We have some sympathy f o r  the  
Taxpayers' contention, a s  it seems l i ke ly ,  i f  t h i s  appeal fails, t h a t  i n  
t he  longer term the  Taxpayers' a f f a i r s  can be adjusted by way of redress 
i n  t h e  way described above. But the  basic solut ion would be an amendment 
of t h e  l a w  to apportion t h e  r e n t a l  value on a jo in t  a l loca t ion  of 
quarters to  two or more employees. 

6. On the  other hand, M r  Gaskin, t he  Commissioner's representative 
submitted t h a t  whether o r  not one believes an end-result to be j u s t  o r  
not, one can only look fairly a t  t h e  words used i n  t he  charging 
Ordinance. We think t h a t  is  the  cor rec t  approach; the  question is 
whether, as a matter of construction, 10% and 4% of t he  incomes are the  
correct  measures for the  quar ters  a l loca ted  jo in t ly  to the Taxpayers. 
The key words would appear t o  be ' the  r e n t a l  value of any place of 
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residence provided by the employer'. There is no provision for 
pro-rating the rental value, nor is it in dispute that the quarters in 
question were in each case provided for use and occupation by the 
Taxpayers as their residence. The only possible question left for 
consideration is whether the context of section 9 ( 2 )  requires the words 
'any place of residence provided by the employer' to mean any place 
provided by the employer wholly and exclusively for use and occupation 3 
a single employee as his residence. To that the answer must be no. It is 
demonstrated by the fact that proviso (a) to that section contains the 
words 'if such place of residence be a hotel, hostel or boarding house ...', because it cannot be said that the legislature was contemplating 
the exclusive use and occupation of an entire hotel by one employee as 
his residence. In our view, the flats and the hotel in question are 
within the meaning of the words 'place of residence' even though neither 
Taxpayer had the whole of the flats nor hotel to himself; the rental 
value for each Taxpayer is therefore deemed to be 10% of his income for 
the flats and 4% for the hotel. The Taxpayers' complaint about 
'unfairness' is based on a stark disparity between a contractual term 
(CSR 874) which allows the pro-rating of rent and the law (section g(2)) 
which does not allow the pro-rating of the deemed rental value. However, 
the Board cannot change the law, although the legislature can and maybe 
should, cover the exceptional circumstances here. 

The Decision 

7 It follows that this appeal is dismissed and that the 
assessments under appeal are hereby confirmed. 




