Consultation Document on 

Proposed Amendments to the 

Water Pollution Control Ordinance (Cap. 358)
March 2001

[image: image1.wmf]

        Environmental Protection Department
The Government of the Hong Kong Special Administrative Region

Proposed Amendments to the

Water Pollution Control Ordinance (Cap. 358)

I. 
INTRODUCTION
1. The Water Pollution Control Ordinance (WPCO) was enacted in 1980 to provide for control of pollution of the environmental waters of Hong Kong.  Following the declaration of Victoria Harbour (Phase III) Water Control Zone (WCZ) in April 1996 and the two additional supplementary WCZs in November 1999, the whole territory of Hong Kong has been entirely covered by different WCZs and all discharges in Hong Kong are subject to WPCO control. 
2. While there has been increasing public awareness on water pollution control and regulatory compliance with the WPCO, water pollution complaints and offences persist. The numbers of complaints and conviction cases in 2000 increased by 54% and 18% respectively as compared with 1997. Illegal discharge of wastewater may pose public health and environmental problems, including - 

(a) Polluting bathing water and posing public health risk to bathers;

(b) Polluting coastal waters, contaminating seafood and posing public health risk;

(c) Undermining the operation of the government’s sewage treatment plants;

(d) Blocking and damaging sewers and drains which may lead to flooding; and

(e) Deteriorating the aquatic environment.
The rapid economic development and population growth might also bring pollution to our environmental waters if we do not remain vigilant.  As a result, the Administration has undertaken a comprehensive review of the WPCO with a view to helping to achieve our objective of improving water courses and the marine environment and to streamline the legislation to make the WPCO licensing regime more user-friendly.
3.
Based on the experience of Environmental Protection Department (EPD) in implementing the WPCO, as well as the feedback from WPCO licence applicants, we have identified 4 major areas for improving the WPCO - 

(a) To improve licence application procedures;

(b) To streamline enforcement practices and evidence collection procedures;

(c) To enhance offence and penalty provisions; and

(d) To bring provisions in line with other legislation.

II.
PROPOSED LEGISLATIVE AMENDMENTS
A.
TO IMPROVE LICENCE APPLICATION PROCEDURES
4.
Since early 1997, EPD has introduced a “one-stop-shop” service to provide a more convenient and user-friendly service to the public by enabling applicants to apply for all types of pollution control licences and permits at any designated EPD office.  We propose to streamline the existing licensing procedures so as to reduce the time taken in processing licence applications and to make the process more customer-friendly. 

Proposal  1 - 
To Streamline Licence Application Procedures
5.

A demand note system is a statutory procedure prescribed under the WPCO for the payment of application fees.  This requirement causes unnecessary inconvenience to licence applicants because the EPD cannot accept walk-in payment. Therefore, we propose to allow payment of fees upon submission of applications and to introduce more payment options (e.g. EPS and cheques). 

6.

Some licence applicants considered the licence application form too extensive.  We propose to replace the prescribed form by simplified forms to be specified by the Director of Environmental Protection (DEP).  The public may obtain such simplified forms from EPD offices free of charge or by downloading from EPD’s homepage. 

7.

At present, plans and maps of WCZs can only be inspected at the Land Registry and no copying service is provided.  We propose that these plans and maps should be deposited at the statutory register kept by EPD which allows free inspection and the public can get a certified copy of the plan or map upon payment of a prescribed fee.

8.

In order to speed up the process of issuing licences, we propose to reduce the public objection period from 30 days to 14 days and to reduce the waiting time for granting a licence from "not earlier than 40 days" to “not earlier than 21 days”.  Regarding those applicants who are required to notify the public about their discharges by publishing a notice in one Chinese and one English newspapers, we propose that EPD may, upon request of the applicants, publish such notice in newspapers for the applicants at a fee.  

Proposal  2 – 

To Vary and Cancel Certain Licences
9.

Since the licences are now granted with a validity period of 5 years, some changes which may affect the nature of a discharge, can occur during that period.  In case of substantial changes (e.g. change in discharge point, nature of business and treatment methods), the conditions set out in the previous licence may no longer be applicable.  Therefore, we propose that the DEP should be empowered to cancel or vary a licence in case of substantial change to the discharge. No claim for compensation may be made by the licensee under such circumstances, but the exercise of this power will be subject to appeal by the licensee. 

Proposal  3 - 
To Standardize Licence Application Fee

10. 
At present, different levels of licence application fee for discharge of industrial, institutional and commercial effluent are prescribed for 3 different flow bands (viz. <10 m3/d, from 10 m3/d to 30 m3/d; and >30 m3/d). The reason for charging different levels of fees was that the EPD had limited information of the dischargers in the past and hence more time was required to scrutinize high-flow dischargers.  Over the years, the EPD has streamlined and standardized the process of vetting applications of all dischargers.  As the time (and hence the cost) of processing a WPCO licence is no longer dependent on flow rate, we propose to adopt a standard fee applicable to all trade dischargers.  

B.

TO STREAMLINE ENFORCEMENT PRACTICES AND EVIDENCE COLLECTION PROCEDURES

Proposal  4 – 
To Enable the Results of On-site Measurements Carried out by EPD Staff to be Admissible Evidence

11.

Under existing practice, EPD staff collect legal samples of effluents which are passed to the Government Chemist (GC) for analysis. Only such analysis results done by the GC are admissible at the court.  However, some tests (e.g. temperature) must be done on-site as the nature of the sample might change when the sample is being delivered to the laboratory.  To make enforcement more efficient, we propose to empower authorized EPD staff to carry out simple on-site measurements (temperature and pH) and the results shall be evidence admissible at the court.  EPD staff will follow the same procedures that are currently adopted by the GC in carrying out on-site measurements. This proposal is consistent with the present enforcement practice adopted under the Noise Control Ordinance and the Air Pollution Control Ordinance.  Other analysis will remain to be carried out by the GC.

Proposal  5 -

To Enable the Results Produced by On-site Monitoring Equipment to be Admissible Evidence

12.

Since dischargers may produce effluents outside normal working hours, it is difficult for EPD staff to monitor such dischargers round the clock. To tackle this problem, DEP is already empowered under Item (6) of the First Schedule of WPCO to require licensees to install on-site monitoring facilities which can automatically collect and store effluent samples. As some of these devices can instantaneously analyze the effluent samples for simple determinands and record the results, EPD staff can check whether there is any substandard discharge outside normal working hours based on the record.  However, the results recorded by such devices are currently not admissible at the court.  We therefore propose to enable results produced by on-site monitoring equipment to be admissible evidence at the court. 

C

TO ENHANCE THE OFFENCE AND PENALTY PROVISIONS

Proposal  6 - 

To Enhance the Offence and Penalty Provisions

13.
Under the WPCO, a director of a body corporate is equally liable to prosecution if his body corporate has been convicted of an offence and such offence was committed with his consent or was attributable to his neglect or omission.  However, DEP cannot prosecute a director unless and until his body corporate has been convicted whilst the Magistrate Ordinance expressly requires the Prosecution to lay a summons within 6 months from the time when an offence was committed.  This creates a loophole whereby a director is immune from prosecution if the 6-month period has already lapsed before the conviction.  We propose to amend the WPCO so that DEP can lay a summons against a director before his body corporate is convicted. This proposal is consistent with the practices in many other ordinances in HK. 

14.

Offenders who discharged waste or polluting matters and are convicted under the WPCO are liable to a heavier penalty (i.e. a maximum fine of $400,000 and imprisonment for 6 months) in case of their second or subsequent convictions. However, a licensee who repeatedly breaches the effluent discharge standards specified in the licence conditions is only liable to a maximum fine of $200,000 and imprisonment for 6 months.  In order to exert a deterrent effect on repeated offenders, we propose to impose a heavier penalty (i.e. a maximum fine of $400,000 and imprisonment for 6 months) for second or subsequent breaches of effluent discharge standards.  In addition, we propose that any discharge which does not comply with the effluent discharge standards specified in the licence, the licensee commits an offence and it shall not be necessary for the Prosecution to prove his knowledge or intention in regard. 
15.

Enforcement experiences indicate that the penalty levels are too low to create deterrent effect for some offences which hinder the exercise of enforcement powers. The maximum fine is $10,000 as compared with offences relating to illegal discharge into environmental waters where the maximum fine is $200,000 to $400,000.  We propose to increase the maximum penalty level from $10,000 to $50,000 for the following offences: 

(i) willfully obstructing or threatening authorized officers in the exercise of enforcement powers, 

(ii) knowingly making false statement;

(iii) knowingly providing inaccurate record/document; and 

(iv) tampering/interfering collection of legal samples.  

The proposed penalty level is in line with similar provisions under Noise Control Ordinance and Air Pollution Control Ordinance.

D.
TO BRING PROVISIONS IN LINE WITH OTHER LEGISLATION

Proposal  7 - 
To Repeal a Provision that is Inconsistent With the Hong Kong Bill of Rights

16.
The WPCO empowers the Chief Executive (CE) in Council to review a decision of an independent appeal board set up under the WPCO.  This power has never been exercised.  Since a decision of the appeal board is a "determination of rights" and should be made according to "the right to fair hearing" within the meaning of Article 10 of the Hong Kong Bill of Rights (HKBOR), it should not be overturned by the CE in Council so as to maintain consistency with the HKBOR.  Hence, we propose to repeal this provision.

Proposal  8 – 
To Amend Provisions to Ensure Consistency with the Personal Data (Privacy) Ordinance

17.
The WPCO requires all licence application forms be deposited at the register which can be inspected by the public.  However, such forms contain some personal data (e.g. applicant’s HKID card number) which may contravene the Personal Data (Privacy) Ordinance (PDPO).  We propose to amend relevant provisions under the WPCO to ensure that on one hand, the data contained in the register will comply with the requirement under the PDPO and on the other hand, essential information will be made available to the public to safeguard their rights to knowledge.

E.
MISCELLANEOUS AMENDMENTS TO STREAMLINE THE ORDINANCE

Proposal  9 -
 
To Publish the Analytical Methods in Gazette

18.
At present, the analytical methods adopted by the Government Chemist (GC) are published under Annex I of the Technical Memorandum (TM). Due to scientific advancement, old methods are periodically updated by more efficient and cost-effective methods.  Since the analytical methods serve only as internal guideline for the GC, we propose to remove Annex I from the TM.  Amendment or updating of such analytical methods will in future be published in the Gazette as a notice issued by the DEP rather than through legislative procedures.  This proposal will not lead to tightening up or relaxing the effluent standards imposed on licences.  Other amendments to the TM will continue to be processed through existing procedures.

III.
CONSULTATION
19.
Comments are invited on the above proposals.  Views can be sent in writing on or before 4 May 2001 to:

Waste Policy & Services Group

Environmental Protection Department

28/F Southorn Centre

130 Hennessy Road

Wanchai

Hong Kong

Email: wpco-rev@epd.gov.hk

Fax: 2318 1877

20.
The Government reserves the right to publish all views and comments, and to disclose the identity of the source.  Any part of the submission, which is considered confidential, should be clearly marked.  Late submission may not be considered.
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